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BANKRUPT LAW. 


§ 195. Fire.—WState and National—State Receivers.—By a 
final decree of the State Supreme Court, in a suit instituted by 
the Insurance Commissioner against the company, in behalf of 
the State, an injunction previously issued was made perpetual ; 
the petitioners were appointed receivers, and it was “further 
adjudged and decreed that said corporation be and the same is 
hereby dissolved.” The company became insolvent, after the 
passage of the bankrupt act, and committed such acts of bank- 
ruptcy as brought it within the provisions of the act. Creditors 
filed their petition in the United States District Court for adju- 
dication of bankruptcy against the company, and subsequent to 
the decree of the State Court, the company was adjudged bank- 
rupt, and a warrant of bankruptcy was issued. J/eld, that the 
“State laws on the subject of bankruptcy and insolvency must 
yield to the law of Congress on the same subject, when the State 
law applies to the same subject-matter; and when it differs in 
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material respects from the laws of Congress, it appears clear 
that the State law is suspended, while the law of Congress re- 
mains in force.” 

Ez parte Eames, 2 Story, 323; Sturgess vs. Crowningshield, 4 Wheaton, 
122-196 ; Ogden vs. Saunders, 12 Wheaton, 212; May et al. vs. Buel, et 
al., 7 Cushing, 40; Griswold vs. Pratt, 9 Metcalf, 23; Thornhill et al. vs. 
Bank of Louisiana, 5 B. R., 372. 


Heid, also, that the receivers “have no power to withhold 
the assets of the company, and to liquidate its liabilities and af- 
fairs, according to the mode provided by the State law for the 
liquidation of insolvent corporations.” 

Thornhill vs. Bank of Louisiana, 10 B. R., 375. 

Reed et al., Petrs, in Matter of Independent Ins. Co.* A 

Rep’d Jour’ p. 735. U.S.C. C., Dist. Mass. 


§ 196. Fime.—WState and National—Conflict of.—After the 
passage of the bankrupt act, the company became insolvent and 
committed such acts of bankruptcy as brought it within the pro- 
visions of the act. Held, that “After this time the operation of 
any State law regulating the assignment and distribution of the 
property of the insolvent debtor corporation, and affecting the 
same persons, property and rights that would be affected by 
proceedings under the bankrupt act, was suspended.” “ When 
the power is exercised by Congress, and a bankrupt law is in 
force, it does suspend all State insolvent laws applicable to like 
cases, and this effect follows the enactment of such bankrupt 
law, and does not require the actual institution of proceedings 
in bankruptcy to produce such a result.” 

Cushing vs. Arnold et al., 9 Metealf, 23. 

Reed et al., Pet’rs, in Matter of Independent Ins. Co. 


BILLS AND INVOICES. 


§ 197. Fire.—Certified Copies of.—A clause in the policy 
provided that “the assured should produce certified copies of 
all bills and invoices, the originals of which had been lost, and 
exhibit the same for examination to any person named by the 


* Decision rendered 1872. 
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company, and that until the proofs, declarations and certificates 
(stipulated for in case of loss) were produced, and examinations 
and appraisals permitted, the loss should not be payable.” The 
bills of exception stated that there was evidence tending to show 
that the plaintiffs were requested to produce duplicate bills, but 
there was no evidence to show when the request was made, 
whether before the commencement of the actions or afterwards, 
or whether there was neglect or refusal of the plaintiffs to com- 
ply. Held, that there was no error in refusing to instruct the 
jury that “if they believed from the evidence the plaintiffs were 
requested by the defendants to produce duplicates of invoices of 
goods purchased by them, the originals of which were alleged 
by them to be destroyed, and neglected to do so before the com- 
mencement of the actions, their right of action never accrued, 
and that the verdicts must be for the defendants.” 


Insurance Companies vs. Weide et al.* 
Rep’d Jour’! p. 767. 


CONSTRUCTION. 


§ 198. Frre.— By Agent—“Flax Factory”.—“ At the 
time the risk was taken, appellee notified the agent that he 
intended to put in rope machinery, and he inquired whether it 
would affect the policy, and was informed it would not, as the 
term flax factory was broad enough to embrace it.” Held, that 
the agent was correct in his definition of the term “flax factory.” 
The manufacturing of rope is an usual part of the business, and 
there was no breach of the condition. But if there was, “the 
agent was acting within the scope of his authority, and was, 
when appellants authorized him to take policies, empowered to 
give a construction to the written portion of the policy, if no 
more, and the company must be held estopped by this declara- 
tion of their agent.” 

Aurora Fire Ins. Co. vs. Eddy.t 

Rep’d Jour’! p. 752. 


* Decision rendered May 6th, 1872. 
t Decision rendered February, 1871. To appear in 54 Ill. 
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CORPORATION. 


} 199. Fire. Dissolution of—By Decree of Court—Bank- 
ruptcy of—Statuie.—By a final decree of the State Supreme 
Court, in a suit instituted by the Insurance Commissioner, in 
behalf of the State, against the company, an injunction pre- 
viously issued was made perpetual; the petitioners -were ap- 
pointed receivers, and in the language of the court it was “fur- 
ther adjudged and decreed that said corporation be and the same 
is hereby dissolved.” Held, that the statutes of the State, un- 
der which these proceedings were instituted by the Insurance 
Commissioner, do not contemplate or authorize any such decree 
as would annul the existence of the corporation, and no such 
decree was sought in the petition or made by the court, and that 
“by a fair construction of this language, as used in the conclud- 
ing portion of the decree, it was the intention of the court only 
so far to dissolve the corporation as in the language of the stat- 
utes, under which they were acting, might ‘be needed to suspend, 
restrain or prohibit’ the further continuance of the ‘business’ 
of the company,” and that the corporation still exists for the 
purpose of being proceeded against in bankruptcy. 


Slee vs. Bloom, 19 Johnson, 456; Penniman vs. Briggs, 1 Hopkins, Ch. 
R., 300; S. C., 8 Cowan, 387 ; 2 Kent’s Com., 311, 312; Folger vs. The Col- 
umbian Ins. Co., 99 Mass., 267. See, also, Coburn vs. Boston Papier-mache 
M’f'g Co., 10 Gray, 243; Tayler vs. Columbian Ins. Co., 14 Allen, 353; 
Bacon vs. Robertson, 18 Howard, 485-487; Lum vs. Robertson, 6 Wall., 
277 ; Hunt vs. The Columbian Ins. Co., 55 Maine, 291. Hayward ys. Ful- 
cher, Sir William Jones, 166. See, also, Case of the Dean and Chapter of 
Norwich, 3 Coke, 75,a. 


Reed et al., Pet’rs, in Matter of Independent Ins. Co. 
—$ 1%. 


§ 200. Fire.—Bankruptcy of.—Held, that Congress is as 
competent to apply laws on the subject of bankruptcy to pri- 
vate corporations, created by the States, as to natural persons or 
private corporations created by authority of Congress. 

Sweet vs. B., H. & Erie R. R., 5 B. R., 240. 

Held, also, that “The Independent Insurance Company, of Bos- 
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ton, is a corporation created by the laws of Massachusetts, to 
transact the ‘business’ of insurance. It is clearly included m 
the class of ‘business or commercial corporations’ to which the 
provisions of the bankrupt act apply.” 

Reed et al., Pet’rs, in Matter of Independent Ins. Co. 


EVIDENCE. 


§ 201. Fme.—Promise of Officers to Pay Loss.—* The 
court below permitted appellee to introduce evidence tending to 
prove a promise by the president and secretary of the company 
to pay the loss, after it had occurred.” Held, that “The evi- 
dence was proper for the consideration of the jury. It might 
reasonably be inferred from such evidence, that these officers 
had carefully examined the circumstances of the loss, and be- 
come convinced it was a fair one, and was properly payable. 
It would certainly be evidence to that, if to no greater extent, 
and it was clearly admissible.” 


Aurora Fire Ins. Co. vs. Eddy. 
—~§ 198. 


§ 202. Fire.—ZJnventory—Lost Copy of.—The plaintiffs, in 
the court below, introduced evidence, without objection, tend- 
ing to show that before the fire they had taken a correct inven- 
tory of their stock, which was correctly reduced to writing, by 
one of them, in an inventory book, and that the prices or val- 
ues were correctly footed up therein, and that, at the same time, 
the footings were correctly entered by one of the plaintiffs on 
the fly leaf of an exhausted ledger, and were afterwards trans- 
ferred by one of the plaintiffs to the fly leaf of a new ledger. 
The plaintiffs offered in evidence the footings on the fly leaf of 
the new ledger. Both the inventory book and the exhausted 
ledger had been destroyed, and neither of the plaintiffs could 
remember the amount of the footings. Held, that these entries 
were properly admitted by the court below, and that it is of 
little importance whether the footings in the new ledger were 
taken from the inventory book or from the fly leaf of the old 
ledger, for as those entries were made at the same time, neither 





806 Digest of Decisions. [ Jul y 


ought to be regarded as a copy of the other, but rather both 
should be considered as originals. 

Insurance Companies vs. Weide, 9 Wall., 677. 

Insurance Companies vs. Weide et al. 


PERSONAL EXAMINATION. 


§ 203. Fire.—Of Insured.—By the conditions of the pol- 
icies, the assured, after furnishing proofs of loss, were bound, if 
required, to submit to an examination under oath, and it was stip- 
ulated that until such examination should be permitted, the loss 
should not be payable. The plaintiffs submitted to an examina- 
tion, but declined to answer questions respecting the amounts for 
which they had made settlements with other insuring companies. 
Held, that the examination contemplated relates to matters per- 
tinent to the loss ; that the questions proposed had no legitimate 
bearing upon the inquiry, what was the actual loss sustained in 
consequence of the fire, and that “there was no sufficient found- 
ation laid for the instruction requested by the defendants, that 
if the jury should believe that the plaintiffs, or either of them, 
in the course of an examination on oath, under the policies, re- 
fused to answer any questions by which the defendants could fairly 
estimate, or reasonably infer plaintiffs’ real loss in the insured 
property, and had not before the commencement of the actions 
answered the questions under oath, the verdict must be for the 
defendants.” “There was no evidence of refusal to answer such 
questions.” 


Insurance Companies vs. Weide et al. 


POLICY. 


§ 204. Fire.—Construction of—Instructions to Jury.—The 
policy contained the following clause: “It is expressly agreed 
that the assured is to keep eight buckets filled with water on the 
first floor, where the machinery is run, and four in the base- 
ment by the reservoir, ready for use at all times, in case of 
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fire.” On trial in the court below, the following instruction 
was refused: “The jury are instructed, that so far as relates 
to the question of buckets, the pelicy requires that the plaintiff 
must keep ‘at all times ready for use in case of fire, four buck- 
ets of water’ in the basement story, and eight buckets on 
the middle floor; and the plaintiff must show affirmatively 
that he did substantially so keep said buckets of water, and 
if he has not proved these facts, the jury must find for the de- 
fendant.” The court had already given the following instruc- 
tion: “If the jury believe from the evidence that buckets could 
not be kept in the mill filled with water all the time, in accord- 
ance with the literal provisions of the policy, because of freezing, 
then a literal compliance with the said provisions of the policy 
concerning buckets, was not required and could not have been 
in the contemplation of the parties when the policy was made, 
but all that was required by [of ] the plaintiff in order to comply 
with such stipulation was to have the required number of buck- 
ets in good and serviceable condition at the proper places ready 
for instant use.” Held, that the form of the instruction refused 
was calculated to mislead, and was erroneous. What would be 
a substantial compliance with a contract is very indefinite. The 
instruction given was clear, definite and free from misapprehen- 
sion, and presented the law of the case fairly to the jury. 
Taylor vs. Beck, 13 IIl., 336. 


Aurora Fire Ins. Co. vs. Eddy. 
——$§ 198, 


§ 205. Fire.— Avoidance of—False Swearing—Jury.—The 
policies stipulated that fraud and false swearing on the part of the 
assured, should work a forfeiture of all claims under them. 
Held, that “the false swearing referred to is such as may be in 
the submission of preliminary proofs of loss, or in the examin- 
ation to which the assured agreed to submit. But it does not 
invariably follow from the fact that there was a material dis- 
crepancy between the statements made by the plaintiffs un- 
der oath, in their proofs of loss, and their statements when tes- 
tifying at the trial, that the former were false, so as to justify 
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the court in assuming it, and directing verdicts for the defend- 
ants.” “It is only fraudulent false swearing in furnishing the 
preliminary proofs, or in the examinations, which the insurers. 
have a right to require, that avoids the policies, and it was for 
the jury to determine whether that swearing was false and 
fraudulent.” 


Insurance Companies vs. Weide et al. 
—§ 197, 


§ 206. Frre.—Construction of—Jury.—The policy con- 
tained the following clause: “It is expressly agreed that the 
assured is to keep eight buckets filled with water on the first 
floor, where the machinery is run, and four in the basement by 
the reservoir, ready for use at all times, in case of fire.” Held, 
“that a reasonable construction of this clause required, that 
while, from freezing or unavoidable causes, a literal compliance 
with the warranty might have been impossible, and could not 
have been in the contemplation of the parties, still, it was in- 
cumbent on the assured to show that the required number of 
buckets, in good and serviceable condition, were at the places 
designated in the agreement, ready for instant use. This be- 
ing the requirement, it devolved upon the assured to prove 
that he had complied therewith.” “It is the province of the 
jury to carefully weigh the whole of the evidence, and to find 
according to its weight, and the presumption is that they have 
done so, unless we see from the record that they misunderstood 
or disregarded the proof. The court will not disturb their find- 
ing on any question, unless it appears clearly to be unsupported.” 


Aurora Fire Ins. Co. vs. Eddy. 
—$ 198. 


SMOKING. 


§ 207. Fire.—Prohibition of.—The policy provided that 
“Smoking shall be strictly prohibited in or about the buildings.” 
* Appellee prohibited smoking, and there is no evidence that he 
had any notice that his orders had been disregarded, so as to 
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require him to resort to other and more energetic steps for its 
prevention.” Held, that there was a literal compliance by the 
appellee with his part of the agreement to prohibit smoking. 
“He did not agree that, if there should be smoking in or about 
the buildings, the policy should be void.” “Had the evidence 
shown that his orders were disregarded, and that it had come to 
his knowledge, then a different question would have been pre- 
sented for our consideration. But the jury were, under the 
evidence before them, warranted in finding appellee had used 
reasonable efforts to prevent smoking in or about the buildings.” 
The Insurance Co. of North America vs. McDowell, 50 M., 121. 


Aurora Fire Ins. Co. vs. Eddy. 
——$§ 198. 


TITLE. 


§ 208. Fire.— Transfer of—Mortgage of Property.—The 
policy contained the following clause: “If the title of the prop- 
erty is transferred or changed, or the policy is assigned without 
written permission hereon, this policy shall be void.” “It ap- 
pears that when the property was insured, Eddy was only the own- 
er of the equity of redemption, Town then holding a mortgage 
on the premises, and loss, if any, was payable to Town, as his in- 
terest might show. Subsequently, appellee conveyed the prem- 
ises, with other property, to Brown, and he, at the same time, 
and as a part of the same transaction, gave back to appellee a 
defeasance. This arrangement was made to enable Eddy to take 
up his mortgage to Town, which was done, and to procure 
means for other purposes.” Held, “that this conveyance and 
defeasance only constituted a mortgage, is so obvious that the 
citation of authorities to establish the proposition is wholly un- 
necessary.” “It was but an equity of redemption that was in- 
sured, and this transaction still left appellee as fully the owner 
of the equity of redemption as he was at the time the insurance 
was effected. This was not, therefore, any change or transfer 
of title in appellee, but the only change was, that a different 
person held the mortgage, and it was, perhaps, for a different 
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amount. But appellee’s title was the same.” And if this were 
not so, still, the execution of a mortgage on the insured prem- 
ises is not a sale, alienation, conveyance, transfer or change of 
title, such as is prohibited by the policy. The right to insist 
upon such a forfeiture is stricti juris ; and liberal intendments and 
enlarged constructions will not be indulged in, in favor of such 
forfeitures. They must be brought clearly within the forfeiting 
clause. 

Commercial Ins. Co. vs. Spankneble, 52 IIl., 53. 

Aurora Fire Ins. Co. vs. Eddy. 


WARRANTY. 


§ 209. Fire.—Continuing—Stoves—Jury.— The question 
was asked, ‘How is the building warmed? If any stoves and 
pipes, how are they secured?’ To this it was answered, ‘No 
stoves used.’ Appellee agreed in the application, that if any 
untrue answer was given therein the insurance was to be void, 


and the policy of no effect.” It is claimed that a stove was 
subsequently used for the purpose of warming the building. 
Heid, that this representation was not a continuing one, and was 
not a warranty that a stove should not be used for warming 
purposes, and that the use of the stove was not a breach of the 
warranty. 
Schmidt vs. The Peoria Fire and Marine Ins. Co., 41 IIl., 295. 

It was for the jury to say whether the stove was used ina 
grossly negligent manner, and they have found it was not. 


Aurora Fire Ins. Co. vs. Eddy. 
——§ 198, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE SUPREME 
COURTS, SINCE JANUARY 1, 1871. 


From certified transcripts in our possession. 


SUPREME COURT OF WISCONSIN, 


JANUARY TERM, 1872. 


Appeal from Circuit Court of Green Lake County. 


JOHN BLACK et al., Respondents, 
US. 
THE WINNESHEIK INS. CO., Appellant.* 


By a provision of the policy it was to be void unless suit was brought within twelve 
months after the loss occurred. The fire occurred October 17th, 1869. On the 6th 
of November of the same year, the parties entered into an agreement, by which 
the assured agreed to accept, and the company agreed to pay the amount that had 
been determined by an adjustment, on the 6th of February, 1870, unless the assur- 
ed should be notified by the company before that time of its intention to contest its 
liability, under the policy, for the loss. The company gave no notice of such in- 
tention, and suit was brought November 7th, 1870. 

Heid, that, the period from November 6th, 1869, to February 6th, 1870, should be ex- 


cluded in the computation, and that the action was brought within the limitation 
specified in the policy. 


Gro. D. Warine, for Respondents. 


Ryan & Kimsatt, for Appellant. 


Cots, J. 


This is an action upon a policy of insurance. The only defense 
* Decision rendered April 24th, 1872. ; 
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set up and relied on in the answer is, that the action was not brought 
within twelve months after the loss occurred, according to the terms 
of the policy. It appears that the loss occurred on the 17th of Octo- 
ber, 1869, and that the complaint was served on the 7th of November, 
1870. It is stated in the complaint, and not in any way controverted, 
that the amount of loss sustained by the fire was adjusted between 
the assured and the company on the 6th of November, 1869, when the 
parties entered into an agreement in writing, by which the assured 
agreed to accept the amount adjusted and determined in full payment 
of his loss, and the company promised to pay that amount on the 6th 
of February, 1870, unless the assured should be notified by the com- 
pany before that time, either personally or by letter of its intention 
to contest its liability under the policy for the loss. The company 
gave no notice of any kind of its intention to contest its liability 
upon the policy. Excluding from the computation the period from 
November 6th, 1869, to February 6th, 1870, and it is apparent the 
action was brought within the limitation specified in the policy. And 
the question is, Should not that time be excluded in the computation ? 
We are very clear in the opinion that it should be. 

On the adjustment of the loss, the company agreed to pay, and the 
assured agreed to receive, three-fourths of the amount insured, on the 
6th of February, 1870, unless it notified the assured of its intention 
to contest its liability. I cannot see why this was not a valid agree- 
ment, made upon a sufficient consideration. But suppose it was not. 
Every principle of honesty and fair dealing requires that the limitation 
should not run during the time mentioned in the agreement, inasmuch 
as the company failed to notify the assured that it intended to contest 
its liability upon the policy. He had the right to assume that the 
company would either pay the amount adjusted and agreed to be paid 
on the 6th of February, or notify him that it did not intend to pay, 
and that he would be driven to his legal remedy. And this time that 
he was induced by the act of the company to delay bringing suit 
should not be considered any part of the twelve months to which _ his 
action was limited. This point was so decided in the case of Killips 
vs. Putnam Ins. Co., and the decision rests upon the clearest and 
firmest principles of law and morality. It was there said’by Mr. Jus- 
tice Lyon that the time lost by the plaintiff without any fault on his 
part, but through the fault of the defendant, should be added to the 
time within which the parties in the first instance contracted that the 
action should be commenced, and that the plaintiff is not barred until 
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such additional time has expired. That case is decisive of the one 
before us. 
The judgment of the circuit court is affirmed. 


SUPREME COURT OF ILLINOIS, 


SEPTEMBER TERM, 1870. 


Appeal from Recorder’s Court of the City of Chicago. 


THE CINCINNATI MUT. HEALTH ASSUR. CO., App’ts, 
vs. 


RUDOLPH ROSENTHAL Appellee.* 


Foreign Corporations—Powers of the States to prescribe Conditions.—It is com- 
petent for the several States of the Union to prescribe the conditions upon which 
an insurance company, or other corporation created in another State, may transact 
business within their borders. Corporations are not citizens of the State in which 
they were created, within the meaning of the federal constitution, so as to exempt 
them from the operation of such conditions. 


Nor is this power of the State to impose conditions upon foreign corporations, at all 
affected by the permission given in their charters to do business in other States 
than that of their creation. The boundary of each State is the territorial limit of 
its legislative power. 

Contracts declared to be unlawful, are void. Under the act of 1855, it is unlawful 
for any insurance company incorporated in another State, to transact any business 
of insurance in this State, without first procuring a certificate of authority from 
the auditor of State, such certificate to be based upon a statement to be made by 
the company, the character of which is prescribed in the act. 


So where an insurance company, incorporated in another State, undertook to transact 
business of insurance in this State, without having complied with the conditions of 
the act of 1855, receiving from a party assured his promissory note for stock in the 
company and for premium, the contract being unlawful under the statute, the note 
was held to be absolutely void in the hands of the company, and this, notwith- 
standing the statute imposed a penalty upon the company for doing business in 
this State in violation of its provisions. 

Quere, whether the holder of a policy of insurance, issued in this State by a foreign 
corporation which had not complied with the conditions of the act of 1855, would 
have his remedy against the company in case of loss? t 


Moore & CavuLrietp, for Appellants. 
RosENTHAL & PeNcE, for Appellee. 


WALKER, J. 





* Decision rendered Jan. 25th, 1871. ¢ Syllabus by N. L. Freeman, Esq., State Rep’r, Ill. 
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This was an action of assumpsit, brought by appellants, in the re- 
corder’s court of Chicago, against appellee, to recover the unpaid bal- 
ance of a note. The note was given to appellants for stock in the 
company and for premium, subject to the call of the directors of the 
company. The general issue was filed, also a special plea. The lat- 
ter plea, in substance, averred that appellants were an assurance com- 
pany, created under the laws of the State of Ohio and not under or 
by the laws of this State, for the purpose of insuring the health of 
persons against personal injury or disability; that at the time the 
note was given, appellants were an insurance company under the laws 
of Ohio, and had come into this State to transact business as such ; 
that in consideration appellee would pay to appellants $150 cash, and 
would execute to the company a note for $350, due on demand, to be 
paid subject to the call of the directors of the company, did unlaw- 
fully enter into a contract to insure the health of appellee, for the pe- 
riod of five years, in the sum of twenty-five dollars for each week he 
might be prostrated by disease during the next five years, whether 
from disease or by accident, which should prevent him from prosecu- 
ting any kind of business, and the company then issued a policy on 
these terms to appellee. Appellants also agreed to issue to appellee 
a certificate of stock of its guaranteed capital, in the company to the 
amount of $500, which was issued and delivered, and was by him ac- 
cepted when he paid the money and gave the note sued upon in this 
case. 

It was further averred that, at the time this agreement and trans- 
action were consummated, appellants were a corporation created by 
the laws of the State of Ohio, and had not, at any time previous 
thereto, furnished the auditor of this State with the statement of the 
condition and affairs of the company, under the oath of the president 
or secretary of the company, showing the facts required by the laws 
of this State, nor had the auditor issued to the company, or any 
agent, any authority to transact business in this State, which, it is 
averred, rendered the note sued upon void and of no binding effect. 
To this plea appellants filed a demurrer, which was overruled by the 
court, and judgment was rendered on the demurrer in favor of appel- 
lee, to reverse which, the record is brought to this court by appeal, and 
appellants assign the overruling of the demurrer as error. 

This record presents the question, whether foreign insurance com- 
panies can, without first complying with the laws of our State, enacted 
for their regulation, make contracts which they may enforce. Our 
general assembly on the fourteenth of February, 1855, Scates’ Comp. 
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§ 1, p. 596, enacted, that is should not be lawful for any agent or 
agents of any insurance company incorporated by any other State than 
this, to directly or indirectly take risks, or do or transact any busi- 
ness of insurance in this State, without first procuring a certificate of 
authority from the auditor of State. And before obtaining such cer- 
tificate, such agent is required to furnish the auditor with a statement, 
under oath, of the president or the secretary of the company, which 
shall show—First, the name and locality of the company ; second, the 
amount of its capital stock; third, the amount paid up; fourth, the 
assets of the company, and of what they consist ; fifth, the amount of 
liabilities, etc. ; sixth, losses adjusted, due, etc., which is required to 
be filed with the auditor, together with a written instrument, under 
the seal of the company, signed by the president and secretary, au- 
thorizing such agent to acknowledge service of process on behalf of 
the company, and consenting that service of process upon him shall 
be held valid, and waiving all error by reason of such service. The 
act then requires that the company shall possess a capital of at least 
$100,000 of actual capital invested in stocks at par, or upwards, or 
in bonds or mortgages of real estate worth double the amount for 
which it is mortgaged, as a condition to their doing business in this 
State. 

Now, the demurrer admits that none of these requirements had been 
observed by appellants. The act, it is seen, in express language, pro- 
hibits such companies from effecting insurance or transacting business 
in this State until they have filed the statement and consent required. 
Corporations created in another State are not citizens of such State 
within the meaning of the federal constitution. This question is set- 
tled by the case of Ducat vs. City of Chicago, 48 Ill., 173, and the 
case of Paul vs. The State of Virginia, 8 Wal., 168, subsequently de- 
cided by the Supreme Court of the United States. We regard this 
question as settled, and shall, therefore, omit any discussion of that 
point. In those cases it was held that the various State legislatures 
have. the power to impose conditions upon which insurance or other 
corporations, chartered beyond the State, may do business within its 
territory ; that the right of protecting their citizens from the fraud 
and imposition of insolvent or spurious corporations of this character, 
created by other States, was clearly within the scope of legislative 
power possessed by the various States of the Union. And in this 
view of the case, it cannot matter that the charter of this Ohio com- 
pany declared that it might do business in other States. If such a 
provision was inserted, it could only operate as an authority to the 
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company, to do so on such terms as other States might prescribe. 
That State does not, nor can it, have any power to enact laws regula- 
ting the actions of persons, the title to property, or the effects of con- 
tracts, in this or any other State. The boundary of that State is the 
limit of its legislative power. If such a provision is contained in the 
charter of appellants, it was not enacted to become the law of other 
States, but simply, as we have said, to license the company to transact 
business beyond the limits of their State, with the consent of the for- 
eign jurisdiction in which they proposed to act. This company, then, 
were bound to conform to the law to which we have referred, before 
they were authorized to effect insurance or make contracts in this 
State. 

From this enactment, it is manifest that our general assembly 
adopted these provisions as a matter of general policy, intended and 
well calculated to protect the people of the State from loss by foreign 
insurance companies, who are insolvent or worthless, by requiring all 
foreign companies, before they could transact business in this State, 
to make an exhibit of their condition, and file it with the auditor of 
public accounts, by which our citizens could know whether such a 
company was responsible before entering into contracts of insurance 
with them. That such provisions were demanded, is no doubt true, 
and that they are highly remedial, we do not doubt. The note was 
made and delivered, and the policy given and the contract consumma- 
ted in this State, in defiance of a law, which is so plain in terms, that 
it can bear no misconstruction, and which no one can misunderstand, 
declaring all such contracts unlawful. It says, it shall not be lawful 
for any such agent, directly or indirectly, to take risks, or transact 
any business of insurance in this State, until they comply with the 
terms prescribed in the act. To permit the company, when they admit 
that they have disregarded all of these requirements, to recover, 
would be for the courts to disregard the clearly expressed will of the 
general assembly, and to say what it has said shall be unlawful, is 
and shall be lawful and binding. To enforce the payment of this note 
would be, virtually, to repeal a p.ain enactment of the legislature. 

When the legislature prohibits an act, or declares that it shall be 
unlawful to perform it, every rule of interpretation must say that the 
legislature intended to interpose its power to prevent the act, and, as 
one of the means of its prevention, that the courts shall hold it void. 
This is as manifest as if the statute had declared that it should be 
void. To hold otherwise would be to give the person, or corporation, 
or individual, the same rights in enforcing prohibited contracts, as 
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the good citizen who respects and conforms to the law. To permit 
such contracts to be enforced, if not offering a premium to violate a 
law, certainly withdraws a large portion of the fear that deters men 
from defying the law. To do so, places the person who violates the 
law on an equal footing with those who strictly observe its require- 
ments. That this contract is absolutely void as to appellee, we en- 
tertain no doubt. See Munsell vs. Temple, 3 Gilm., 9. That courts 
may have held, that when a statute has prohibited the doing of an act, 
and imposed a penalty, simply, the act was not void, may be true, 
but we doubt the correctness of such a construction. 

That the legislature imposed, by a subsequent section of the act, a 
penalty for the violation of the provisions of the law, does not, in the 
remotest degree, legalize or give validity to the note. It but shows 
that the general assembly intended to adopt such measures as should. 
compel the observance of the law. Had no penalty been provided, 
no one would have, for a moment, hesitated to say, that the note was, 
under this law, utterly void; and if so, why should we hold, that the 
imposition of the penalty alters, or changes in the slightest degree, 
the previously declared will, that the act should be unlawful. In 
the case of Bensley vs. Bignold, 5 Barn. & Ald., 335, where a 
printer had brought an action to recover for the price of paper fur- 
nished, and printing a pamphlet entitled, ‘‘An elucidation of the sys- 
tem of fire and life insurance,” it was held, that a recovery could not 
be had, because the name of the printer, the place of his abode, and 
the place where printed, were omitted from the front page of the 
pamphlet, contrary to an act of Parliament, which prescribed a penalty 
of £20 for such omission. . 

In the case of Law vs. Hodgson, 2 Camp., 147, it was held, that a 
person selling bricks under the statuable size, who thereby forfeited 
a penalty of twenty shillings, could not recover for them. This case 
is also repeated in 11 East, 300. In the case of Langton vs. Hughes, 
2 Maule & Selw., 593, it was held, that a druggist who sold drugs to 
a brewer, knowing they were to be used, contrary to the statute, in 
manufacturing beer, could not recover. And Lord Ellenborough 
places it upon the ground that the statute was designed to protect the 
public health and the public revenue. And LeBlanc said, in deliver- 
ing his opinion, that it ‘‘is an established principle, that the court will 
not lend its aid in order to enforce a contract entered into with a view 
of carrying into effect anything which is prohibited by law.” It has 
been held, that where a person sells goods, knowing that they are in- 
tended to be smuggled, he is not permitted by the policy of the law 

—52 
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‘to recover on such a contract. Briggs vs. Lawrence, 3 T. R., 454; 
Clugus vs. Pinkham, 4 T. R., 466 ; Waymell vs. Ried, 5 T. R., 599. 
In the decision of these cases, a number of other adjudged cases are 
referred to, which support and illustrate the rule. And Wheeler vs. 
Russell, 17 Mass., 258, is to the same effect. Many other decisions 
could be referred to in support of the doctrine, were it deemed neces- 
sary. 

This contract, on the part of the insurance company, is against the 
manifest policy of the law ; is expressly made unlawful by the statute, 
and prohibited. It is, therefore, void and of no effect. Notwith- 
standing the company have acted in contravention of the statute, and 
have no right to recover, we are not prepared to hold that the appellee 
has so acted that, had he sued upon the policy before repudiating it, 
he could not have recovered upon its breach. But that question is 
not now before the court, and hence it is not discussed or determined. 
The plea presented a good defense, and the demurrer was properly 
overruled, and the judgment of the recorder’s court is aflirmed. 

Judgment affirmed. 


SUPREME COURT OF ILLINOIS, 
SEPTEMBER TERM, 1871. 


Appeal from Cook County. 


HOME MUTUAL FIRE INS. CO., ov Cutcaco, App’t, | 


v8. 4 


GEORGE HAUSLEIN, ror tue vse or Sewert, Appellee.* | 


The policy contained a condition that in case of any sale, transfer, or change of title 
in the property insured, the insurance should be void, and cease. A section of the 
charter of the company—a mutual company, of which the assured became a mem- 
ber—printed on the back of the policy, akeo provided that the policy should be 
void upon any alienation of the property, by sale, or otherwise. 


° Decision rendered April Lith, 1872. 
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At the time the insurance was effected, the insured was the absolute owner of the 
property. He afterwards made an assignment of the policy to Seibert, the mort- 
gagee, with the assent of the company, and subsequent to this, sold and conveyed 
the property to three other persons, one of whom re-conveyed to him, and the 
other two executed mortgages to secure the purchase money. 


“The assignee of a policy, takes it subject to the conditions expressed upon its face; 
and his equities confer no right, if the assignor has lost all right of recovery by a 
violation of the terms or conditions of the policy.” The assignee knew of the con- 
dition in the policy, providing for forfeiture in the event of alienation, and his 
rights must be controlled thereby. 


‘There was a change of title in the property. The absolute ownership of the entire 
pene. ~; easily distinguished from the ownership of one-third, and a mortgagee 
of two-thirds. 


‘The assignment was made with the consent of the company, but the condition of for- 
feiture, upon alienation, without the consent of the company, was still applicable 
to the assignee, as well as to the insured. The company did not waive the effect 
of the breach of the condition. By the act of the insured the policy became void. 


It was contended that the memorandum, that the loss, if any, should be payable to 
the assignee, as his interest might appear, shows that his interest was intended to 
be protected; and that the change of title did not affect his interest. 

he insured cannot sue, because he had so acted as to forfeit the policy. The 
assignee cannot sue, for he was not a party to the contract originally. In its na- 
ture the policy was only assignable so as to pass an equitable interest to the as- 
va. Even, as in this case, where the assignment was made with the consent 
of the company, the assignee cannot sue for a breach in his own name. 


THORNTON, J. 


The effect upon the policy caused by the alienation of the property 
insured, is the only question argued. 

One of the conditions of the insurance, made a part of the policy 
was, that in case of any sale, transfer or change of title in the prop- 
erty insured by the company, the insurance shall be void and cease. 

The title of the assured to the property at the date of the policy is 
not questioned, and the assignment to Seibert, the mortgagee, was 
made with the assent of the company. 

After the execution and delivery of the policy, and the making of 
the assignment, the assured sold and conveyed the property to three 
other persons. One of them re-conveyed to him, and the other two 
executed to him mortgages to secure the purchase money. 

At the time the insurance was effected, the assured was the absolute 
owner. At the time of the fire, he owned one-third, and was mort- 
gagee of two-thirds of the property. 

It has been fully settled by this court, that the assignee of a policy 
takes it subject to the conditions expressed upon its face; and his 
equities confer no right if the assignor has lost all right of recovery 
by a violation of any of the terms or conditions of the policy. Il. 
Mut. Fire Ins. Co. vs. Fix, 53 Ill., 151. 

When the assignment was made, the assignee knew of the condi- 
tion in the policy providing for forfeiture in the event of alienation ; 
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and his rights must be controlled thereby. His position is identical 
with that of the assured, so far as the terms of the contract must gov- 
ern the rights of the parties. 

There was unquestionably a change of title in the property. The 
absolute ownership of the entire property is easily distinguished from 
the ownership of one-third and a mortgagee of two-thirds. The in- 
terest at the time of the insurance and at the time of the loss was 
not the same. 

The insured became a member of a mutual company, and contract- 
ed that he would not make a sale of the property insured, or change 
the title, and that if he did do so, the insurance should cease. 

The condition is plain, and we must interpret the contract according 
to the intention of the parties, to be gathered from the language em- 
ployed. 

Section fifteen of the charter of the company, which was printed on 
the back of the policy, provided in as absolute terms as the condition 
of the policy referred to, that the policy should be void upon any 
alienation by sale of the property or otherwise. 

There can be but one conclusion: that by the act of the insured the 
policy became void. Dix vs. Mercantile Ins. Co., 22 Ill., 272; Hart- 
ford Fire Ins. Co. vs. Ross, 23 Ind., 179; Finley et al. vs. Lyco- 
ming County Mut. Ins. Co., 30 Penn., 311; Tittemore vs. Vermont 
Mutual Fire Ins. Co., 20 Vt., 546. 

But it is contended that the memorandum, that the loss, if any, 
should be payable to the assignee, as his interest might appear, shows 
that his interest was intended to be, protected ; and that there was no 
sale or change of title, affecting the interest of the assignee. 

The insured cannot sue, because he has so acted as to forfeit the 
policy. The assignee cannot sue, for he was not a party to the 
contract originally. In its nature the policy was only assignable so 
as to pass an equitable interest to the assignee. Even, as in this case, 
where the assignment was made with the consent of the company, the 
assignee cannot sue for a breach in his own name. Jessel vs. Wil- 
liamsburg Ins. Co., 3 Hill, 88. 

The assignment was made with the consent of the company; but 
the condition of forfeiture, upon alienation, without the consent of the 
company, was still applicable to the assignee, as well as to the insur- 
ed. The company did not waive the effect of the breach of the con- 
dition. 

The insured testified that he thought that he informed the secretary 
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of the company of the sale after it had been made, and that he would 
bring the policy and have it transferred to the purchaser, and the sec- 
retary replied, “ all right.” 

The secretary testified positively that he never heard of the sale 
until after the loss. The weight of testimony is decidedly in favor of 
the company, that no information of the alienation was communicated 
to its officers. ‘The insured had no distinct recollection of the fact ; 
and he certainly would have remembered if the communication had 
been made. 

But this information, if given, was not a compliance with section 
fifteen of the charter. That section made the policy void upon alien- 
ation, and required its surrender to the company ; but it was provided 
that the grantee or alienee, to whom it may have been assigned, might 
have it confirmed, with the consent of the directors, within thirty days 
after the alienation, by giving security to their satisfaction for the 
payment of the unpaid premium note. 

The policy was forfeited as to the insured party, by the act of alien- 
ation; and the communication of the fact, after forfeiture, could not 
revive it. Nor could it be a waiver. To avoid the consequence of a 
sale, under this section, the knowledge of the intention to sell should 
be brought home to the company, before the forfeiture has been abso- 
lutely accomplished ; or if, after alienation, notice is given of it, the 
proviso of the section must be complied with, by the alienee, unless 
the directors dispense with the security. Of this, there is no proof. 

The confirmation under this section is for the benefit of the alienee, 
and not for the benefit of the party who has lost all his rights. 

Counsel for appellee have referred to a number of authorities, in fa- 
vor of the position, that the alienation was not of such a character as 
to render the policy void. In Stetson vs. Mass. Mut. Fire Ins. Co., 
4 Mass., 330, the article in the policy did not declare that it should 
be void upon alienation. The court held the articles imparted a con- 
tinuance of the contract notwithstanding alienation. In Strong vs. 
Man’f’rs Ins. Co., 10 Pick., 40, the policy did contain the provision 
that if the property should be sold or conveyed, the policy should be 
void. The sale was made by the act of the law, and without the as- 
sent of the insured, and was mortgaged when the insurance was 
effected. It was held that the insurable interest was not divested, by 
sale, on execution of the equity of redemption, so long as the right 
to redeem continued. Besides, the language of the condition might 
properly be construed to mean a voluntary sale, and not a forced sale, 
under the law. 
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In Power vs. Ocean Ins. Co., 19 La., 28, after the sale the property 
reverted, by reason of the non-payment of the purchase money. 

In Trumbull vs. Portage County Mut. Ins. Co., 12 Ohio, 305, there: 
was a mere agreement to sell without any conveyance. 

Tittemore vs. Vt. Mut. Fire Ins. Co., 20 Vt., 546, was a condition- 
al sale only. The assured conveyed the property, and at the same 
time took back a deed, to be void upon the payment of so much 
money; but the grantee in the last deed never agreed to pay the 
money. In Lane vs. Me. Mut. Fire Ins. Co., 12 Me., 44, the assured 
took back the goods sold, before the loss. The court in effect decide 
that there was no alienation, but term the pretended purchaser a mere: 
tenant at will. 

The authorities cited do not sustain the position taken in behalf of 
appellee. 

We think the policy sued on is void; and the judgment must be re- 
versed, and the cause remanded. 

Judgment reversed. 


SUPREME COURT OF ILLINOIS, 


SEPTEMBER TERM, 1870. 


Appeal from Peoria County. 


THE COMMERCIAL INS. CO., Appellant, } 
v8. 


HENRY IVES, e¢ al., Appellees.* 5 


The policy provided that if the insured failed to state his true title to the property, or 
if the same was not expressed in the policy in writing, or if there was, or should 
be, any prior or subsequent insurance on the gi povig without the consent of the 
company, then the policy should be void and of no effect. The policy also con- 
tained the following provision: ‘It is a part of this contract that any person oth- 
er than the assured, who may have procured this insurance to be taken by the 
company, shall be deemed to be the agent of the assured named in this policy, and: 
not of this company, under any circumstances whatever, or in any transaction re- 
lating to this insurance.” 


* Decision rendered Jan. 25th, 1871. 
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The appellees applied to Holmes, an agent of another company, who was familiar with 
the property, and had procured all the policies upon it, at the time the insurance 
was effected, except one, to get more Insurance. He wrote to Folson, a local 

ent for appellant, who wrote back to Holmes to make out an application, with a 
diagram and description, and that he would forward it to the company. Holmes 
without further communication with appellees, wrote the application, and si ed 
the names of the appellees to it, making comments under the head of “remarks of 
agent,” and signing his own name as “solicitor.” This application he sent to Fol- 
son, who forwarded to the company. The company thereupon sent the policy to 
Folson, who forwarded it to Holmes, and he delivered it to the appellees, who paid 
the premium, which he forwarded to Folson. Holmes had previously obtained 2 
policy in the same manner, through Folson, from the appellant. 

The application stated the title “ Fee,’ and that there was then other insurance on 
the property, in two companies. The title was a bond for a deed, and the appel- 
lees then had policies in two other companies besides those mentioned. 

The company issued this policy, relying entirely upon its knowledge of the facts, and 
dispensed with any information from the assured. In such case it is precluded 
from denying the truth of any statement in the application, or setting up any mis- 
take or omission in the same. 

The issuing of this policy as a valid policy, and taking the premium for it as such, 
was a representation that the policy was then valid, and the company are estop- 
ped by law to say or show the contrary. It is an estoppel in pais. 


A device of mere words cannot, in a case like this, be imposed upon the view of a 
court of justice in the place of an actuality of fact, and make this company and its 
agents the agents of the appellees, and their doings the doings of appellees. 


SHELDON, J. 


It is unnecessary to consume time and space in examining in de- 
tail the numerous assignments of error on this record, one among 


them being the refusal of sixteen instructions, and another the giving 
of eight, as the determining of two or three questions arising under 
these several stipulations in the policy of insurance sued on, will 
substantially dispose of the merits of them all. These stipulations, 
in printed words upon the face of the policy, are as follows: ‘ Ap- 
plications for insurance, whether written or verbal, must contain or 
convey 2 true description and valuation of the property insured, and 
such description and valuation shall be deemed a part of this contract, 
and a perpetual warranty on the part of the assured; * *  orif 
the assured or any other person interested, shall have already procur- 
ed, or shall hereafter procure any other policy of insurance, or instru- 
ment purporting to be a policy of insurance, against fire, on the prop- 
erty, or any part thereof, hereby insured, (whether such instru- 
ment be valid or binding as contract of insurance upon the par- 
ties thereto, or either of them, or not,) without the consent of this 
company written hereon, * * then, in each and every such case, 
this policy shall be void and of no effect. * * * If the prem- 
ises herein insured be held upon lease or upon leased ground, or if the 
interest of the assured be equitable, or if it be not one of absolute 
ownership in fee simple, without encumbrance by mortgage or other- 
wise, it shall be incumbent upon the assured, whether inquired of or 
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not, so to state the same to this company in writing, giving the true 
title of the assured, and the extent of the interest insured, and the 
same be so expressed in this policy in writing, otherwise, this policy 
shall be void and of no effect. And this policy shall not be construed 
to protect the interest of any person not named herein as the assured. 
Goods held on storage must be separately and specifically insured. 
* * It is a part of this contract that any person other than the 
assured, who may have procured this insurance to be taken by this 
company, shall be deemed to be the agent of the assured named in 
this policy, and not of this company, under any circumstances what- 
ever, or in any transaction relating to this insurance, * * and 
no part of this contract can be waived, except in writing, signed by 
the secretary of this company.” 

The application stated the title ‘‘ Fee,” the other insurance then on 
the property, “‘ Peoria Fire and Marine, $3,000, and the Enterprise, 
of Cincinnati, $5,000, on mill and machinery.” The title was a bond 
for a deed. The appellees had at the date of the application, two 
other policies of insurance, one for $3,000 by the Farmers and Mer- 
chants’ Insurance Co., and one for $5,000 by the LaSalle County Mu- 
tual Insurance Co., the last being a bankrupt and worthless concern, 
and its policy expired May 7th, 1868, four days before the fire. All 
the above-named insurance had been procured by I. P. Holmes, (ex- 
cept the last $5,000,) who resided at El Paso, where the property 
burned was situate, and there acted as the agent of the Farmers and 
Merchants’ Insurance Company. The policy in suit recites that ap- 
pellant insures appellees in the sum of $3,000, and in writing upon 
its face reads: ‘On their frame steam flour mill, building and ma- 
chinery, and warehouse adjoining, situate in the town of El Paso, 
Woodford county, Illinois, reference being had to their application 
and survey, No. 14,510, on file in the office of the company, in Chi- 
cago, for a more particular description, and is a part of this policy, 
and is a warranty by the assured—$8,000 other insurance permitted.” 
It is now contended by the counsel for the appellant that this policy 
is null and void, as provided by its terms, because the consent of the 
company to the prior insurance was not written upon the policy ; be- 
cause the interest in the property insured was equitable, and the as- 
sured did not so state the same in writing, giving his true title and 
extent of interest, and the same was not so expressed in the policy in 
writing, and because of the falsity of statement in the application. 

From the evidence it appears that Holmes was familiar with this 
property. The appellees had applied to him, an insurance agent, to 
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get $6,000 more insurance on it. He writes to one Folson, at Bloom- 
ington, general agent of the Bloomington Insurance Company, and 
local agent for appellant, who issued policies himself in ordinary 
cases, but not on special hazards, as this was. He writes back to 
Holmes: ‘‘ You may make out an application for Ives Bros. in the 
Commercial, and give a correct diagram and full description of the 
mill, &c., also how the furnace is situated, and I will forward to the 
company for approval or rejection.” Holmes himself, without any 
communication with appellees, wrote the application, signed the name 
of H. & E. Ives to it, and sent it to Folson; he forwarded it to the 
appellant, at Chicago, who thereupon made the policy in suit, for- 
warded it to Folson, who in turn endorsed it in a letter to Holmes, 
saying ‘enclosed you will find policy in Commercial Insurance Com- 
pany, which you will deliver to Messrs. H. & E. Ives, and collect pre- 
mium and report to me. In making charges for commission, you 
must fix it so I won’t lose anything, &c.” Holmes drew a diagram 
on the back of the application, and made the following indorsement 
upon the application under the head of “‘remarks of agent”: ‘TI 
cannot give any better description of the premises than I have done, 
as I am not very skillful at platting. However, this is all that is re- 
quired of me by other companies, having placed the entire amount on 
it. I consider it a very good risk of the class to which it belongs. 
The owners are our best men, careful and reliable. I. P. Holmes, 
Solicitor.” 

Holmes delivered the policy to the appellees, they paid to him the 
premium, $180, and he forwarded it to Folson. Holmes had obtained 
in the same manner, through Folson, a previous policy of insurance 
from appellants. The company, then, issued this policy relying en- 
tirely upon its knowledge of the facts, and dispensed with any infor- 
mation from the assured. In such case it is precluded from denying 
the truth of any statement in the application, or setting up any mis- 
take or omission in the same. Atlantic Ins. Co. vs. Wright, 22 IIL, 
462. In reference toa similar provision in a policy which made it 
null and void unless the consent of the company to other insurance 
should be in writing and indorsed on the policy, this court, in N. E. 
Fire and M. Ins. Co. vs. Schuttler, 38 Ill., 168, say: ‘‘The agent of 
plaintiff states the assured mentioned two offices in which he had effect- 
ed insurance, but the agent did not enter them in writing on the pol- 
icy, as he was bound to do. For this neglect the assured should not 
suffer.” Anything required by the policy to be done by the appellees, 
after it was delivered to them, to make it available, they would be 
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held to perform. But the matter set up in avoidance of this policy, 
are acts and omissions, and those, too, of the company’s agent, which 
had taken place before the policy was delivered, which made it an in- 
valid policy at the time it was delivered. Now, the issuing of this 
policy as and for a valid policy, and taking the premium for it as such, 
was a representation that the policy was then valid, and the company 
are estopped by law to say or show the contrary. It is an estoppel 
in pais. When a party, either by his declaration or conduct, has in- 
duced a third person to act in a particular manner, he will not after- 
wards be permitted to deny the truth of the admission, if the conse- 
quence would be to work an injury to such third person. This is a 
clear rule of law. Declaring a note to be good to one about to pur- 
chase it, or standing by in silence when it is transferred for con- 
sideration, is an estoppel in pais against a debtor.,; Watson, ex’r, vs. 
McSaren, 19 Wend., 557. No declaration by order could have been 
a stronger representation that this was a valid policy than the conduct 
of the appellant. But it is urged that the last stipulation above re- 
cited makes Holmes appellees’ agent—that they so agreed. 

* There is no magic power residing in the words of that stipulation 
to transmute the real into the unreal. A device of mere words can- 
not in a case like this be imposed upon the view of a court of justice 
in the place of an actuality of fact, and make this company and its 
agents the agents of the appellees, and their doings the doings of 
the appellees. 

But the general language of that provision was not framed in view 
of any such case as this. It contemplates the case where some other 
person has procured the insurance to be taken by the company, upon 
whose information or conduct it depended. Here the company itself 
alone took this insurance ; no one else procured them to take it. 

Believing these views essentially dispose of all the material ques- 
tions presented to our consideration, and show the propriety [of] the 
action of the court below in giving and refusing instructions, and 
overruling the motion for a new trial, the judgment of the court below 
is affirmed. 

Judgment affirmed. 
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COURT OF APPEALS OF NEW YORK. 


Appeal from General Term, Supreme Court, Second Judicial District. 


SAMUEL PINDAR, AssicnegE, &c., Appellant, 


vs. 
THE RESOLUTE FIRE INS. CO., or tHe Ciry 
or New York, Resp’ts.* \ 


The appellant offered to prove that before the issue of the policy in suit, a policy is- 
cued tt another company to the plaintiff’s assignor, on his stock, ** such as is usu- 
ally kept in country stores,” contained in the store in question, was mailed to the 
defendants with the request to issue their policy on the stock in the same store to 
the amount of $3,000, in the language of and just like the policy sent, and that the 
wording should be followed exactly as in that policy; and that in response to that 
request, the defendants sent the policy in suit. 

This evidence was properly rejected: First, because the facts offered to be proved 
would not, if established, have justified or sustained an inference or finding by the 
jury that the policy sent was intended as a compliance with the request; second, had 
the offer been to prove by oral evidence that the parties to the contract intended 
the policy in suit to be co-extensive with the policy sent, such evidence would 
have been wholly inadmissible. 

Where the policy, as in this case, expressly declares that only goods not haz- 
ardous and hazardous are insured, and that the keeping of extra ‘hazardous, or 
specially hazardous goods on the premises shall avoid the policy, and such lan- 
guage has a settled meaning, parol evidence tending to show a different under- 
standing or agreement, preceding or cotemporaneous “with the issuing of the pol- 
icy, is inadmissible. 


The evidence was not admissible for the purpose of showing notice to the defendant 
that the plaintiff’s assignor kept in the store such merchandise as was usually kept 
in country stores, and that consequently it insured the goods in the store as it was. 
That notice was not material, so long as defendant did not accept the risk as offer- 
ed, or insert in the policy its permission to keep the prohibited goods. 

The plaintiff offered to prove that neither the assured or the plaintiff discovered the 
difference between the wording of this policy and that of the policy sent the com- 
pany, until after the fire. This fact could not change the construction of the in- 
strument. The failure of the insured to read the policy, could not enlarge the 
liability, which it imposed upon the defendant. The evidence was, therefore, clear- 
ly immaterial for the purposes of this action. 


This action is brought upon a policy of insurance, issued by de- 
fendant to Alfred Pindar, and by him assigned to the plaintiff, after 
the loss occurred. The policy insures the merchandise hazardous and 
not hazardous, contained in the store of the insured, at Pindar’s 


* Decision rendered. Dec. 19th, 1871. 
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Mills, Dutchess county. This case has been once before the court of 
appeals, 38 N. Y., 366, where the same facts appeared. The only 
questions raised were those arising upon offers of evidence by the 
-plaintiff, which were rejected by the court, and plaintiff non-suited. 
These questions are set forth fully in the opinion. 


RaPaA..o, J. 


When this case was before the late court of appeals, on the appeal 
of the defendants, 38 N. Y., 366, it was decided that the terms “ not 
hazardous” and ‘‘ hazardous”, employed in the policy, had a precise 
meaning, clearly defined by the policy itself, and did not include arti- 
cles mentioned in the policy as ‘‘extra hazardous ’”’, and “specially 
hazardous”, and that turpentine being one of the articles named in 
the policy as ‘‘extra hazardous’’, the keeping of that article in the 
plaintiff’s store was a violation of the express terms of the policy, and 
fatal to arecovery thereon. Also, that evidence that turpentine was 
usually kept in country stores, was inadmissible for the purpose of 
explaining or enlarging the policy, the contract being specific. 

That decision disposes of all the questions in the case except those 
which arise upon the offers of additional evidence, made by the plain- 
tiff on the second trial, and rejected by the court. 

The first of these offers was to prove that before the issue of the 
policy in suit, a policy issued by the Kings County Fire Insurance 
Company to the plaintiff’s assignor, on his stock, ‘‘ such as is usually 
kept in country stores,” contained in the store in question, was mailed 
to the defendants, with the request to issue their policy on the stock 
in the same store, to the amount of $3,000, in the language of, and 
just like the Kings County policy, and that the wording should be fol- 
lowed exactly as in that policy ; and that in response to that request, 
the defendants sent to the plaintiff’s assignor the policy in suit. 

This evidence must have been offered for the purpose of laying the 
foundation of a claim or argument on the part of the plaintiff, that 
by sending the policy, in response to this application, the defendant 
assented to and assumed to comply with the request made of it, and 
that it therefore treated the language of the policy sent, as synon- 
ymous with that of the Kings County policy. In other words, that 
the facts offered to be proved amounted to an admission by the de- 
fendant that both policies meant the same thing. For no other pur- 
pose can the evidence have been material or relevant. 

The evidence was properly rejected, for two reasons. First, because 
the facts offered to be proved, would not, if established, have justified 
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or sustained an inference or finding by the jury that the policy sent 
was intended as a compliance with the request made by the plaintiff’s 
assignor. The wording of the Kings County policy was sufficient, as 
was held in the case of Pindar vs. The Kings County Ins. Co., 36 
N. Y., 648, to cover any and every description of goods usually 
kept in country stores, embracing extra hazardous as well as hazard- 
ous, if proved to be usually kept in such stores. The request was to 
follow exactly the wording of that policy. So far from doing or at- 
tempting to do so, the defendant sent a policy worded in an entirely 
different manner, not at all resembling the policy sent as a precedent, 
but on the contrary expressly restricting the insurance to the two 
classes of goods defined as hazardous and not hazardous. This was, 
in effect, a refusal to grant as comprehensive a policy as the one ap- 
plied for, and must have been so understood by any person of ordin- 
ary intelligence, on a comparison of the two policies. 

But in the second place, had the offer been to prove by oral evidence 
that the parties to the contract intended the policy in suit to be co- 
extensive with the Kings County policy, such evidence would have 
been wholly inadmissible. Evidence of surrounding circumstances, 
and other parol evidence is in some cases admissible to show the 
meaning of language employed in a contract, or the sense in which it 
has been used, but never to show the intent of the parties as contra- 
distinguished from what the words express; and when the language 
of an instrument has a settled legal construction, parol evidence is 
not admissible to contradict that construction. Where the policy, as 
in this case, expressly declares that only goods not hazardous and 
hazardous are insured, and that the keeping of extra hazardous, or 
specially hazardous goods on the premises shall avoid the policy, and 
such language has a settled meaning, parol evidence tending to show 
a different understanding or agreement, preceding or cotemporaneous 
with the issuing of the policy, is inadmissible. All such understand- 
ings are merged in the written instrument, and neither party can be 
permitted to prove that the instrument does not mean what it says. 

The evidence was not admissible for the purpose of showing notice 
to the defendant that the plaintiff’s assignor kept in the store such 
merchandise as was usually kept in country stores, and that conse- 
quently it insured the goods in the store as it was. That notice was 
not material, so long as defendant did not accept the risk as offered, 
or insert in the policy its permission to keep the prohibited goods. 
Barrett vs. The Union Mut. Ins. Co., 7 Cush., 175, 180 ; Lee vs. How 
ard Co., 3 Gray, 583, 592. The policy gave notice to the insured, in 





830 Report of Decisions. [July 


plain language, that so long as the prohibited goods were upon the 
premises, the policy was not operative, and that if he desired to avail 
himself of the insurance, he must remove them. If he was not con- 
tent to submit to those conditions, he should have rejected the policy. 

The second and only other offer of proof not passed upon on the 
former appeal, was, that neither the assured or the plaintiff discoy- 
ered the difference between the wording of this policy and that of the 
Kings County Insurance Company until after the fire. 

This fact could not change the construction of the instrument. The 
failure of the insured to read the policy could not enlarge the liability 
which it imposed upon the defendant. The evidence was, therefore, 
clearly immaterial for the purposes of this action. The fact offered 
to be proved, explains the conduct of the assured in relying upon a 
policy so illy adapted to his protection, and adds another to the often 
recurring instances, in which the object for which insurance is sought, 
is frustrated by the neglect of the insured to acquaint himself with 
the provisions of his policy.’ So long as insurance companies are per- 
mitted to deal with the public as they do, by issuing policies encumbered 
with an infinite variety of complicated printed conditions and stipu- 
dations, which the courts are bound to enforce as constituting essen- 
tial parts of the contract, there is no safety in accepting a policy with- 
out the most rigid scrutiny of its contents. It is true that this degree 
of care is not usual with the mass of mankind, and, through their 
want of caution, insurers often escape the liability which they were 
supposed to have assumed, and it would be exceedingly desirable, if 
practicable, that some system should be devised by which a simpler 
and more uniform description of policy, and one more readily under- 
stood, should be adopted by those carrying on the business of insur- 
ance under the protection of corporate franchises. But as the law 
now stands, there is no restriction upon the insertion in policies of 
‘any conditions, not unlawful in themselves, and they must be con- 
strued and enforced by the courts, in the same manner as other pri- 
vate contracts, whose provisions are understood and assented to by 
the contracting parties. 

The judgment must be affirmed, with costs. 

All concur, except Allen, J., not voting. 

Judgment affirmed. 
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SUPREME COURT OF ILLINOIS, 


DECEMBER TERM, 1870. 


Appeal from Superior Court of Chicago. 


THE LAMAR FIRE INS. CO., sien 


Us. c 


JOHN McGLASHEN, et al., Appellees.* \ 


The insurance was for $15,000, on 20,981.18 bushels of corn, valued at the sum insur- 
ed, on board the bark ‘ Mary Merrett,” from Chicago to Montreal, in funds cur- 
rent in the city of New York, with permission to tranship at Kingston. The 

licy provided that the beginning of the adventure shall be from and after the 
ading thereof, and continue until landed at the port of destination; but not to ex- 
ceed forty-eight hours after the arrival and anchorage or mooring of said vessel at 
the port of destination aforesaid. 


‘On arriving at Kingston, it was found that four hundred bushels had become so wet 
and damaged as to require immediate sale, and on arriving at Montreal, the resi- 
due was found to be in a heated or heating condition. It was permitted to lie in 
the vessel three or four days, and was then putin store for the purpose of being 
handled and dried. The consignees obtained an insurance upon it while in store, 
paying $18.00 as premium. A part of it was afterwards sold at i sale, and 
the residue at auction. The appellees in their account included the expense of 
handling the grain, of insuring, and of storage and drying. 

An incorrect measure of appellants’ liability was adopted at the trial. The basis of 
the verdict was the difference between the market price of the sound and the mar- 
ket price of the damaged corn, including all the particular charges above mention- 
ed. That difference may give the amount of appellees’ loss; but it is not the 
amount appellant is liable to pay; because, first, it would make the market price 
of the corn the basis of appellant’s liability, when the true basis is the valuation in 
the policy; and it would involve the insurer in the rise and fall of the market, 
with which he has no concern. 


‘When the corn arrived at the port of destination, two points were to be ascertained : 
first, the amount of the depreciation in value it had suffered; second, the amount 
which the insurers ought to pay in respect thereof. The first could be ascertained 
by simply comparing the price for which the corn would have sold in the market, 
had it arrived there sound, with the price for which it might have sold arriving 
there damaged. The object of comparing the proceeds of the sound and damaged 
sales, is not to ascertain the direct amount of the appellees’ loss, but its relative 
amount. When this is ascertained, the liability of the insurance company is ascer- 
tained, for they pay the same proportional part. 


There is a certain class of charges which are to be borne by the underwriter, though 
not a part nor a direct consequence of the sea-damage. Sales by auction are re- 
sorted to mainly with the view of comparing the sound and damaged values, so 
as to ascertain the amount of indemnity which the insurer has to pay. There may 
be other modes. The question in all such cases is, was that expense reasonable 


* Decision rendered Jan. 25th, 1871. 
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and proper for the purpose of ascertaining the amount of the loss. If it be, then 
it is a part of the loss. 


The amount paid for insurance, while retaining this corn in store, was not reasonable 
or proper, and under the rules laid down as to the mode of ascertaining the quantum 
of damage, there can be no reason shown to support the charge for storage. The 
— of injury should be ascertained immediately, or within a reasonable 

e. bn storage was not for that purpose, but for the purpose of securing a ris- 
ing market. 


The items for surveys, inspection and sale at auction, may, under the circumstances 
above indicated, be properly chargeable as a part of the loss. 


MCALLISTER, J. 


This was an action of assumpsit, brought by appellees against appe!- 
lant, upon a contract of marine insurance, bearing date the 1st May, 
A. D. 1866, whereby appellant insured under policy No. 155, for ac- 
count of appellees, $15,000 on 20,981.18 bushels of corn, valued at 
the sum insured, on board of the bark ‘‘ Mary Merrett,” from Chicago 
to Montreal. Loss, if any, payable to the Bank of Montreal, in 
funds current in the city of New York, with permission to tranship at 
Kingston on standard barges or vessels. Premium of insurance 
$285.60, acknowledged to have been received by the agents of appel- 
lant. 

The policy referred to provides that the beginning of the adventure 
shall be from and after the lading thereof, and continue until landed 
at the port of destination ; but not to exceed forty-eight hours after 
the arrival and anchorage or mooring of said vessel at the port of des- 
tination aforesaid. The bark left the port’ of Chicago on the 30th of 
April, 1866, but in consequence of a severe storm, she was obliged to 
return about the 3d of May. After a survey, and with consent of ap- 
pellant’s agent, she proceeded again. In the course of the voyage 
the water got in, and when she arrived at Kingston, about the 20th, 
it was found that four hundred bushels had become so wet and dam- 
aged as to require an immediate sale. 

The residue was receipted in apparent good order, transhipped upon 
another barge, and taken to Montreal, arriving there the 28th or 29th 
of May. On the 30th it was inspected by an authorized inspector, 
and declared rejected. It is an undisputed fact that it was then in a. 
heated or heating condition. 

It was under the care of the consignees, but permitted to lie in the 
vessel some three or four days and then put into store for the purpose 
of being handled and dried. Consignees obtained an insurance upon 
it while in store, paying $18.00 as premium. A few days before the 
4th of July, 1866, one thousand bushels of it were sold at private 
sale, at 56c, and on the 4th the residue was sold at auction, different 
lots bringing different prices. 
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These being the main facts, it is now necessary to determine wheth- 
er the proper measure of appeliant’s liability was regarded upon the 
trial. Appellees’ statement of account between them and appellant, 
sufficiently shows what that measure was. It was arrived at in this 
manner: The market price of sound corn at Montreal at the date of 
arrival of cargo was estimated at 56c per bushel. Appellees find what 
the whole cargo would amount to at that price. They then deduct 
from that amount the net proceeds of all the corn sold at the times and 
in the manner above stated ; but in arriving at the net proceeds of the 
latter they deduct $1,106.96 as the charges for handling it, and among 
the items making up that amount, is the $18 paid for insurance on it 
while in store, (although the risk of appellant did not extend beyond 
forty-eight hours after its arrival at Montreal,) and $825.77 for stor- 
age and drying; and after all these, deducting the balance claimed to 
be due appellees, according to their own statement, was $3,742.96. 
The jury having no other data, found a verdict for $6,022.29, and the 
court below refused to set it aside, and grant a new trial. We have 
been unable, after the most careful examination of the testimony, to 
resort to any proper calculation by which the amount of this verdict 
‘an be sustained, and no theory has been suggested by which it can 
be sustained. Appellees prepaid to the amount of balance due accord- 
ing to their statement given in evidence the word “ gold,” and it has 
been suggested that the jury must have allowed the premium on gold 
in 1866. If so, it was wrong, because by the terms of the policy the 
amount insured is payable in funds current in the city of New York. 

It is apparent that an incorrect measure of appellants’ liability was 
adopted at the trial. The basis of the verdict was the difference be- 
tween the market price of the sound and the market price of the dam- 
aged corn, including all the particular charges above mentioned. ‘That 
difference may give the amount of appellees’ loss; but it is not the 
amount appellant is liable to pay; because, first, it would, make the 
market price of the corn the basis of appellant’s liability, when the 
true basis is the valuation in the policy, and it would involve the in- 
surer in the rise and fall of the market, with which he has no concern. 

The extent of loss the appellees sustained on this corn by sea-dam- 


age is one thing, and the amount which the insurance company is 
bound to pay is quite another. Accordingly, when the corn arrived 
at the port of destination, sea-damaged, two points were to be ascer- 
tained, first, the extent of the depreciation in value which it had suf- 
fered; secondly, the amount which the insurers ought to pay in re- 
spect thereof. The first point could be ascertained by simply com- 


—53 
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paring the price for which the corn would have sold in the market” 
had it arrived there sound, with the price for which it might have sold, 
arriving there damaged. 

But the object of comparing the proceeds of the sound and damaged 
sales, for the purpose of indemnity under the policy, is not to ascer- 
tain the direct amount of the appellees’ loss, but its relative amount— 
the proportion which it bears to the price at which the corn would 
have sold if sound—the question being not whether the depreciation 
amounts to any fixed sum, but whether it amounts to one-half, one- 
third, or two-thirds, or any other proportion of the sum for which the: 
corn would have sold if sound; whether, in short, the property was 
one-half, one-third, or two-thirds the worse for the sea-damage. When 
this is ascertained, the liability of the insurance company is ascer- 
tained also; for they pay the same proportional part. 

The corn in question was valued in the policy. It was not claimed 
that there was more than a partial loss. The mode of measuring the 
liability of the insurance in such case is laid down in the leading case 
of Lewis vs. Rucker, 2 Burr. 1,167, by Lord Mansfield. ‘* Where,” 
said he, ‘‘an entire individual, as one hogshead, happens to be spoiled, 
no measure can be taken from the prime cost to ascertain the quantum 
of damage ; but if you can fix whether it be a third, a fourth or a fifth 
worse, the damage is fixed to a mathematical certainty.” And this, 
he says, is to be done by the price ‘‘ at the port of delivery.” 

In Usher vs. Noble, 12 East. 647, Lord Ellenborough stated the rule 
thus: ‘*The difference between the sound and the damaged sales af- 
fords the proportion of loss in any given case, i. e., it gives the aliquot 
part of the original value, which may be considered as destroyed by 
the perils insured against. When this is ascertained, it only remains 
to apply this liquidated proportion of the loss to the standard by 
which the value as between the assured and the underwriter is calcu- 
lated, (i. e., the prime cost or value in the policy,) and you have the 
one-half, the one-fourth, or the one-tenth of the loss in terms of mon- 
ey.” The rule by which to calculate a partial loss in such a case, as 
this at bar, is the difference between the respective gross proceeds of 
the same article when sound and when damaged, and not the net pro- 
ceeds. Johnson vs. Sheddon, 2 East., 581, which case decides that 
the underwriter is not to bear any loss from fluctuations of markets, 
or port duties or charges after the arrival of the goods at their port of 
destination. 

It is said in 2 Arnold on Ins., 969, that ‘‘by the gross produce of 
the sales is meant the market price at which the merchant, after pay- 
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ing freight, duty, and landing charges, can sell the goods to the con- 
signee or purchaser, at the port of arrival,” and “ that by the term 
net proceeds is meant the gross proceeds, deducting freight, duty, and 
landing charges.” Id., 970. 

It is claimed by appellant’s counsel that the charges for handling 
this cargo, after its arrival, were such as could not be included in the 
amount of indemnity which appellant is liable to pay. 

There is a certain class of charges which are to be borne by the un- 
derwriter, though not a part nor a direct consequence of the sea-dam- 
age. Sales by auction are resorted to mainly with the view of com- 
paring the sound and damaged values, so as to ascertain the amount 
of indemnity which the insurer has to pay. There may be other 
modes. The question in all such cases is, was that expense reasona- 
ble and proper for the purpose of ascertaining the amount of the loss. 
If it be, then it is a part of the loss. In Muir vs. United Ins. Co., 1 
Caines’ R., 49, the court said, ‘‘Had the sale at auction been to as- 
certain the injury the cargo had received, and limited to such parts as 
were damaged, it would have been a reasonable charge; but that ap- 
pears not to have been the object or effect of the auction,” and it was 
there held that the charges attending the auction could not, for tiat. 
reason, be considered as a loss to be borne by the underwriters. 2 
Parsons on Mar. Ins., 399; 2 Arnold, 973. The principle being, that 
the charges, in order to be considered a part of the loss, must be sea- 
sonable and proper for the purpose of ascertaining the amount of the 
loss, the inquiry as to a particular charge being of that character, 
might involve questions of fact; but when the facts are undisputed, it 
is the duty of the court to determine whether such extra charges were 
necessary to ascertain the partial loss, and therefore formed a part of 
it. That the amount paid for insurance while retaining this corn in 
store, was not reasonable or proper, is quite clear, and under the ruies 
laid down as to the mode of ascertaining the quantum of damage, 
there can be no reason shown to support the charge for storage. The 
quantum of injury should be ascertained immediately, or within a rea- 
sonable time. The storage was not for that purpose, but for the pur- 
pose of securing a rising market. The condition of the grain for all 
the particular purposes of a public sale, could have been ascertained 
by inspection or survey. 

[If] it was stored for the purpose of a more advantageous market, or 
any purpose other than that of a reasonable and proper mode of as- 
certaining the extent of the injury, the appellant would not be liable 
to that expense as a part of the loss. For the legitimate object of 
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determining the extent of the injury, it was immaterial whether the 
market, at the time of the arrival was rising or falling. Lord Mans- 
field, in Lewis vs. Rucker, supra, said: ‘* Whether the price there 
(the port of delivery,) be high or low, in either case it equally shows 
whether the damaged goods are a third, a fourth or a fifth worse than 
if they had come sound.” 

The items for surveys, inspection and sale at auction may, under 
the circumstances above indicated, be properly chargeable as a part of 
the loss. 

The court below having, by instructions to the jury, sanctioned a 
measure of liability on the part of the appellant different from that 
above enunciated, the judgment must be reversed and the cause re- 
manded. 


SUPREME COURT OF ILLINOIS, 
SEPTEMBER TERM, 1871. 


Appeal from Superior Court of Chicago. 


ROSSELL H. HOUGH, Appellunt, 


( 
vs, \ 
| 
\ 


AWTNA LIFE INSURANCE CO., Appellee.* 


Wallis, a local agent of the company, as principal, executed a bond to the company, 
with appellant as surety, conditioned that he should pay over to the company all 
moneys he might receive. Raymond was general agent of the same company, and 
bound by his contract to pay over all moneys received. Wallis failed to pay over 
certain amounts collected for the company, and Raymond, in the general manage- 
ment of the affairs of the company, paid the money, taking from Wallis his prom- 
issory notes, to be paid in a féw days. These notes were not surrendered before 
the judgment. 

Yhe principle of subrogation has special —— to the facts of this case. The 
rule is, that where the person who pays the debt, stands in the situation of a sure- 
ty, or is compelled to pay, for the protection of his own interests, then in eithe1 
case, the substitution will be made. A mere stranger who pays the debt of an- 
other, will not be subrogated to the creditor's rights. 

The objection that notice was not given to the surety, cinnot be maintained. So fa 
as the rights and remedies of the insurance company are concerned, appellant and 
Wallis are both principals. The appellant was primarily liable for any defalea- 


* Decision rendered Sept, 28th, 1871. 
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tions; and the company Was not compelled to sue Wallis before resorting to its 
remedy against the surety. Where two persons execute a bond, one as principal 
and the other as surety, one is equally bound to the obligee as the other. The de- 
fault did not lie within the peculiar knowledge of the opposite party. In such 
eases no notice is necessary before suit. 


THORNTON, J. 


Wm. J. Wallis, as principal, and appellant, as surety, executed a 
bond to appellée, in the penal sum of one thousand dollars, with the 
condition annexed that Wallis, as agent of the company, should pay 
over all moneys, less his commission, which he might receive for the 
company. The defaleation of Wallis amounted to $462.63, and judg- 
ment was rendered for the penalty of the bond to be discharged upon 
the payment of the damages. One Raymond was the general agent 
of the company, and Wallis was a local agent. It appears from the 
evidence that Raymond was bound by his contract with the company 
to pay over all moneys received, and in the general management of 
the affairs of the company, he had paid the amount of money retained. 
by Wallis. It is further developed by the testimony, that Wallis was 
under obligations to make monthly returns of all collections, and 
when he failed to do so, Raymond took from him promissory notes to 
be paid within a few days, which had not been surrendered. Three 
questions arise upon this record: 1st. Was the settlement of the de- 
linquencies of the local agent, by the general agent, under the cir- 
cumstances, a payment and discharge of the bond? 2d. Is the surety 
released by reason that no notice was given to him of the defaleation 
of his principal? 3d. Should the notes have been surrendered before 
judgment on the bond? By the terms of his agency, Raymond was 
responsible for all premiums. His reputation was involved in the 
promptness with which he paid over the collection. His position 
could not be maintained without the regular monthly payment of all 
sums received by way of premiums. He was thus compelled to make 
payment. 

The principle of subrogation has special application to the facts of 
this case. The rule is, that where the person who pays the debt, 
stands in the situation of a surety, or is compelled to pay, for the 
protection of his own interests, then in either case, the substitution 
will be made. A mere stranger who pays the debt of another, will 
not be subrogated to the creditor’s rights. We cannot regard Ray- 
mond as a volunteer, neither was he the co-surety of appellant. The 
facts of the case do not indicate that it was intended that Raymond 
should be co-surety. As general agent, he was liable to the company 
for deficits of other agents, before the appointment of Wallis. His 
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obligation was not only prior to, but independent of, the obligation 
assumed by the bond. His liability arose, not alone from his agree- 
ment, but from his position; his relation to the company, and his 
right to appoint agents. These are matters of inference from the ey- 
idence, so far as the record discloses. We cannot determine that the 
company had the bond of Raymond, or the nature of the particular 
contract. He had the right to appoint agents, and it was his duty to 
uphold them in their integrity. Raymond testified as follows: ‘I 
have paid the company amounts or deficiencies of Wallis. I have to 
pay that. My contract is such that I have to do it.” This was all 
the evidence from which it can be inferred that he was the surety of 
Wallis. He was not a party to the bond. He made no contract at 
the time of its execution. What is suretyship?, It is an accessory 
agreement, by which one person binds himself for another already 
bound. No application can be made of this principle to the facts. 
Raymond’s liability to the company was distinct from, and anterior to 
the liability of the obligor’s, to the bond. 

The second objection, that notice was not given to the surety, can- 
not be maintained. So far as the rights and remedies of the insur- 
ance company are concerned, appellant and Wallis are both princi- 
pals. Hough was primarily liable for any defalcations ; and the com- 
pany was not compelled to sue Wallis before resorting to its remedy 
against the surety. Where two persons execute a bond, one as prin- 
cipal and the other as surety, one is equally bound to the obligee as 
the other. 

In the cases to which reference has been made, there was a different 
relation between the parties. In White vs. Walker, 31 Ill., 422, the 
question arose as to the necessity of notice to a guarantor, before the 
commencement of suit against him. The liability was secondary, de- 
pendant on the default of the lessee. Under such circumstances, this 
court held that it was but reasonable that the guarantor should have 
notice of the default before suit, so that he might make payment. In 
the case of Babcock vs. Bryant, 12 Pick., 133, the undertaking of the 
defendant was collateral only ; the relation of guarantor and guarantee 
existed, and the court held that in such case there must be a reasona- 
ble notice. 

In this case the surety did not agree to do something upon the per- 
formance of some act of his principal. The undertaking of the surety 
was primary. He stipulated for no notice; but agreed to doa cer- 
tain thing in a certain specific event. This event, the failure of the 
principal to pay over all moneys collected, might have been known 
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to him. He could easily have obtained the requisite information. 
Ordinary inquiry would have afforded him a knowledge of the con- 
duct of the principal. The default did not lie within the peculiar 
knowledge of the opposite party. In such cases no notice is necessa- 
ry before suit. In Orme vs. Young, 3 E. C. L., 35, the plaintiff sued 
upon a bond executed by his son and ten securities for twenty-two 
thousand pounds, payable by installments of one thousand pounds 
half-yearly, until nine thousand pounds should be paid, at which time 
the residue was to be paid. Default was made in the payment of the 
residue of the principal sum,,and continued so until the principal be- 
came a bankrupt. No notice had been given to the sureties of this 
default. Gibbs, Ch. J., in delivering the opinion of the court, said: 
‘A neglect to give notice to the surety that the debtor has made de- 
fault, does not discharge him.” See, also, Taylor vs. Bank of Ken- 
tucky, 2 J. J. Marshal, 564. Pittsburg, Ft. Wayne & Chicago Rail- 
way Co. vs. Schaeffer, Penn. St. R., 300. 

It was, however, error to render judgment on the bond without a 
surrender of the notes of Wallis. It is true that Raymond terms 
them “cash tickets,” but the form given in the record is that of an 
ordinary note for money. It is wrong in every view to permit a cred- 
itor to retain notes, and also have judgment for the same indebted- 
ness. So far as appears from the record, these notes are still in the 
possession of Raymond, or he may have transferred them to third 
parties, and the debtor may be compelled to pay them. They should 
be surrendered on the trial, or proof made that they had been given up, 
so that the debtor is released from his double liability. If the notes 
have been received in actual payment of the defalcation, then the lia- 
bility upon the bond is discharged. This fact should be inquired of 
by the jury. 

The judgment is reversed, and the cause remanded. 

Reversed. 
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By the policy, the company agreed to pay the sum insured after proof that the 
insured shall have sustained personal injury, caused by any accident, if such in- 
juries shall oceasion death within three months: and if he shall sustain any per- 
sonal injury which shall not be fatal, but shall totally disable him from business, 
then, on satisfactory proof of such injury, compensation shall be paid to him, 
ete., “provided, always, that no claim shall be made under this policy by the 
said insured, in respect to any injury, unless the same shall be caused by some 
outward and visible means, of which proof satisfactory to the company shall be 
furnished.” 

The policy was procured by the deceased, and he paid the premium, making the loss 
payable to the plaintitf. This was, in effect, a policy procured by him upon his 
own life, and an assignment thereof. 

The insured was last seen alive, walking toward a railroad bridge, which was used, 
to a considerable extent, by pedestrians, for crossing the stream. The body was 
found, a few days afterwards, in a pond near the bridge. There was a wound 
upon the head, and a break in the corresponding part of the hat. 

From the facts, it appeared either that the death was caused by an injury received by 
an accident, or by the suicidal act: of the deceased. The presumption is against 
the latter. 

It was for the jury to say how the wound was caused, and to determine its effect upon 
the question, whether the death was the result of an accidental injury, or whether 
the deceased had destroyed his own life. 


The insured was a canvasser for the company. The president had once told him that. 
he must be cautious, as the company did not wish to insure insane or intemperate 
persons. Upon two occasions, several years before making his application, he had 
been insane. In his application he did not state this fact, but did state that there 
were no circumstances, which rendered him peculiarly liable to accident. 

The general conversation with the president had no tendancy to show a fraud- 
ulent concealment of material facts upon making the application. It did not con- 
vey the idea that the company regarded those who had been a long time before in- 
sane, as peculiarly liable to accident. 

The terms “ outward and visible means,” applied only to injuries not causing death in 
three months, and to such only as entitled the deceased to certain sums from the 
company during their continuance. 

If a wound, produced by an accident, did not cause his death, but did cause him to 
fall into the water, where he died from drowning, then his death was accidental. 


The judge was right in charging that if the deceased did not conceal any fact, which 
in his own mind was material in making the application, the policy was not void. 


* Decision rendered Dec. 12th, 1871. 
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This action is brought upon an accident policy of insurance, is- 
sued upon the life of W.S. Mallory, for the sum of $2,000, for the 
benefit of, and made payable to, plaintiff. By the policy, the defend- 
ant agreed to pay the sum insured, “within ninety days after suffi- 
cient proof, that the insured at any time within the term of this pol- 
icy, shall have sustained personal injury, caused by any accident within 
the meaning of this policy and the conditions hereunto annexed, and 
such injuries shall occasion death within three months after the hap- 
pening thereof.” ** And if the assured shall sustain any personal in- 
jury, which shall not be fatal, but which shall absolutely and totally 
disable him from the prosecution of business, then, on satisfactory 
proof of such injury, compensation shall be paid to him,” ete. ‘* Pro- 
vided, always that no claim shall be made under this policy, by the 
said insured, in respect of any injury, unless the same shall be caused 
by outward and visible means, of which proof satisfactory to the com- 
pany shall be furnished,” ete. The facts pertinent to the questions 
diseussed and disposed of, appear in the opinion. 


GROVER, J. 


The question whether the plaintiff lad an insurable interest in the 
life of the deceased, does not arise in this case. The insurance was upon 
the life of W. S. Mallory. The policy was procured by him, and he 
paid the premium therefor, and made the loss payable to the plaintiff. 
(his daughter) or legal representatives. ‘This, in effect, was a policy 
procured by him upon his own life, and an assignment thereof to the 
plaintiff. Grosvenor vs. The Atlantic Fire Ins. Co., 17 N. Y., 391; 
Rawls vs. American Mutual Ins. Co., 27 N. Y., 282. There was no 
error in denying the defendant’s motion for a non-suit. No ground 
for such motion was stated, and in such a case the well settled rule is, 
that there is no error committed by denying it. Although there may 
be a defect in the plaintiff’s proof, if the defect was such that it might 
have been supplied if pointed out upon the motion. But there was 
no such defect. The proof shows that deceased had been staying at 
his brother’s, at Bridgeport, Conn., for about-a week ; that he left the 
house on Sunday, and was last seen alive on that day, walking to- 
ward a railroad bridge over a culvert, across a stream emptying into 
the sound, where the waters of the sound set, to some extent, into the 
land, and up the stream at high tide; that this bridge was used by 
pedestrians to cross the stream, to a considerable extent; that the 
body of the deceased was found in the pond not far from the bridge, 
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in a few days thereafter. The policy was one embracing cases only 
where the death was caused by an injury received from an accident. 
From the facts above stated, it appeared either that the death was 
caused by such an injury, or the suicidal act of the deceased ; but the 
presumption is against the latter. It is contrary to the general con- 
duct of mankind; it shows gross moral terpitude in a sane person. 
That it resulted from the former cause, was to some extent rendered 
more probable by the wound upon the head of the deceased, and the 
break in the corresponding part of his hat. Although this wound 
might have been made after the deceased was in the water, or while 
falling in, yet it was for the jury to say how it was caused, and to de- 
termine its effect upon the question whether the death was the result 
of an accidental injury, or whether the deceased had destroyed his 
own life. The court did not err in charging the jury that the conver- 
sation between the president of the company and the deceased had no 
bearing upon this particular application. It was proved that the de- 
ceased, at the time of his death was, and for some time previous to 
procuring the policy had been, a canvasser for applications for insur- 
ance with the defendant. That in an interview with the president, the 
deceased remarked that he could procure a great number of applications 
in Newark. To which the president in substance replied, that he must 
be cautious, as the company did not wish to insure insane persons, or 
persons of habits of intoxication. This evidence was relied upon by 
the defendant to avoid the policy, in connection with the facts proved 
that the deceased, twenty years before making the application, had a 
severe fever, during which he was more or less insane, but that after 
recovering therefrom he was sane until three or four years before that 
time, when he was insane, from what cause did not appear, and was 
placed for about three months in a retreat for such persons, when he 
was discharged cured therefrom, from which time to his death he more 
or less attended to business; was sane, or at most the evidence of a 
want of sanity was so slight during any portion of this period, as 
hardly warranted the submission of any question thereon to the jury. 
That the deceased did not state to the company upon making applica- 
tion for the policy, that he ever had been insane, but did state there 
were no circumstances which rendered him peculiarly liable to acci- 
dent. This general conversation with the president some time before 
the application, had no tendency to show a fraudulent concealment of 
material facts, upon making the application. There was no evidence 
tending to show that he was then insane, or that he had been for some 
time before, and this conversation did not convey to his mind the idea 
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that the company regarded those that a long time before had been 
insane, as peculiarly liable to accidents. The construction put upon 
the contract in the charge was correct. That construction was that 
the terms outward and visible means applied only to injuries not 
causing death in three months, and to such only as entitled the de- 
ceased to certain sums from the company during their continuance, as 
provided by the policy. The part of the charge to the effect that if the 
wound led to the cause of his death, then it would be an accidental 
death, could have been understood only in the sense of the wound be- 
ing produced by an accident, but that this not causing death, did 
cause him to fall into the water, where he died from drowning, then 
the death was accidental. So understood, it was entirely correct. 
The judge was right in charging that if the deceased did not conceal 
any fact which, in his own mind, was material, in making the applica- 
tion, the policy was not void. Rawls vs. The American Mutual Life 
Ins. Co., 27 N. Y., 282; Van Lindeman vs. Desborough, 14 Eng. C. 
L., 843; and Valton vs. National Fund Life Assur. Co., 20 N. Y., 32. 
Cases cited by counsel were cases where false answers were given to 
inquiries made, and have no application to this case. The counsel 
was mistaken in his exception to the charge, that if the deceased was 
insane, so that he could not know right from wrong, that his death in 
such a condition was an accident that would entitle him to recover. 
The judge did not so charge. The judge did charge that if his condi- 
tion at the time was such that he could not distinguish right from 
wrong, if it was such that he could not be held in his own mind to 
know that he was doing an act which would produce death, then he 
was an involuntary agent, and the result of that involuntary act pro- 
ducing death was an accident. This part of the charge was not ex- 
cepted to. Hence, no question arises thereon for review by this court. 
The defendant can sustain no injury from the want of a proper excep- 
tion, even if right in its law, for the reason that there was no evidence 
tending to show that the deceased did not know that keeping his head 
under water for a sufficient time would cause his death. ° It was whol- 
ly immaterial whether Lawton ever told Johnson that the deceased 
was insane, or when he told him so. The defendant could not have 
sustained any injury from this testimony. 

The judgment appealed [from] must be aflirmed, with costs. 

All concur. 

Judgment affirmed. 
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THE HOME MUTUAL FIRE INS. CO., App’t, } 


US. 


( 
‘ 
ALBERT G. GARFIELD, Appellee.* { 


The objections to the form of the action and the right of the plaintiff to sue, cannot be 
availed of here. These were raised by demurrer in the court below, and this hav- 
ing been overruled, special pleas were filed. The appellant should have abided by 
his demurrer, if he desired to preserve the questions, raised by it, to this court. 


The insured, in reply to a question in the application, as to what the title to the prop- 
erty was, and whether it was incumbered by mortgage or otherwise, and to what 
amount, answered, “Fee simple.” At that time he had a fee simple title, subject 
to an ineumbrance. The person holding the incumbrance informed the officers of 
the fact, before the policy was issued, and the inceumbrance was mentioned in the 
policy. 

Held, that considering the application and policy together, the answer to the 
question was, Fee simple; subject to the lien of Reynolds. “There was no con- 
cealment of the true character of the title, and consequently no fraud practised.” 

By the terms of the policy, the company agreed to pay the sum insured, within three 
months after the loss, and notice thereof, “unless the directors shall, within said 
three months, determine to rebuild or replace the property destroyed.” A notice 
that the company elected to rebuild, was given to the insured. 

Held, that the company merely reserved the right to replace the property, to 
avoid the payment of the money. Upon the lapse of 2 reasonable time after due 
notice to rebuild, without prompt measures being taken for such purpose, the 
company is liable for the amount of the policy, and interest. 

The notice effected no change in the character of the contract, and it was error to 
instruct the jury that “the company was bound to rebuild the building destroyed. 
cost what it may.” 

The charter of the company provided that the directors should not expend in buili- 
ing or repairs more than the sum insured on the premises. 

Held, that this was a part of the contract between the parties. Therefore, the 
disbursement, in rebuilding, of a sum larger than that spec itied in the policy, 
would be a violation of the charter. 

The policy was for $5,000. The judgment of the court below for $8,579, is reverse, 
and the eause remanded. 


TuHornton, J. 


This is an action of covenant, upon a policy of insurance, brought 


* Decision rendered Jan. ‘25th, 1871. 
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by the insured against the company. After the destruction of the 
property by fire, a notice to rebuild was given, according to the clause 
contained in the policy. 

The objections to the form of the action, and the right of the plain- 
tiff to sue, cannot be availed of here. These were raised by demurrer 
in the court below, as the declaration set forth at length the policy, 
and the notice to rebuild. This having been overruled, special pleas 
were filed. ‘The appellant should have abided by his demurrer, if he 
desired to preserve the questions raised by it, to this court. Russell 
vs. Whiteside, 4 Scam., 8; American Express Co. vs. Pincknay, 29 
Tll., 406. 

Appellant is a Mutual Insurance Company, and insured the property 
of appellee to the amount of five thousand dollars. The application and 
policy contain these words: ** Loss, if any, payable to Wm. C. Rey- 
nolds, trustee, or order, as his interest may appear.” By the policy the 
company promised to pay the sum insured * within three months next 
after the property shall be burnt, destroyed or demolished by fire, and 
notice thereof given by the act, during the time this policy shall re- 
main in force, unless the directors shall within said three months, de- 
termine to rebuild or replace the property destroyed.’ In condition 
VII annexed to the policy, and a part of it, it is declared that * If 
the interest in the property to be insured be a lease-hold interest, or 
other interest not absolute, it must be so stated in the policy, other- 
wise the same shall be void.” 

Section fourteen of the charter is as follows: ** The directors shall 
settle and pay all losses within three months after they shall have 
been notified as aforesaid, unless they shall judge it proper within that 


time to rebuild the house or houses destroyed, or repair the damages 


sustained, which they are empowered to do in a convenient time, pro- 
vided they do not lay out and expend in such buildings or repairs 
more [than] the sum insured on the premises,” &c. 

It further appears that in reply to the question, What is the title, 
and whether encumbered by mortgage or otherwise, and to what 
amount, the answer was, ‘‘ Fee simple.’’ The proof shows that at the 
date of the policy, Reynolds held an encumbrance on the property to 
the amount of ten thousand dollars. It is insisted that the fraudulent 
concealment of the title rendered the policy void. Campbell, an 
agent of the company, testified substantially that Reynolds called in 
the office and said he had been making a loan to Garfield ; that Gar- 
field had a policy, but it was not satisfactory ; that he desired one 
in the HIome Mutual, and requested him to make a survey of the 
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building. He made the survey, and then consulted with the vice-pres- 
ident, and wrote the application in the office of the company. Upon 
cross-examination, he said, ‘‘ The matter was all talked over between 
Reynolds and the vice-president.” From both the policy and outside 
information, the officers of the company had full knowledge of the 
loan and encumbrance. They knew that Reynolds wanted the insur. 
ance effected for the better security of the money he had loaned. 
They knew from the policy itself that there was an incumbrance. 

Proof of a fee simple estate accompanied with these explanatory 
circumstances, would be a compliance with the seventh condition at- 
tached to the policy. ‘To permit the company to have the benefit of 
this stringent provision, with the evidence before us, would be to coun- 
tenance the perpetration of a gross fraud. 

The proof was that the assured party, at the time of the insurance 
had a fee simple title, subject to an incumbrance. | This was mention- 
ed in the policy. The company had notice of it, and should have 
made further inquiry, or rejected the application. There was not a 
concealment of the true character of the title, and consequently no 
fraud practised. This is not like the case of Illinois Mut. Fire Ins. 
Co. vs. Marseilles Man’f’g Co., 1 Gill., 236. In that case, the court 
said, ‘‘ Neither of the policies or the applications, which are parts of 
the policies, express that the title of the defendants in error to the 
land was less than an estate in fee simple, or that the same was in- 
cumbered,” and therefore they were properly declared void. In this 
case, the disclosure was sufficient, when the policy informed the com- 
pany that Reynolds had a lien upon the property. 

In determining the meaning and effect of the answer as to the title 
to the property, we should consider the application and policy togeth- 
er. In this view, the answer to the question as to title and incum- 
brance was: ‘Fee simple; subject to the lien of Reynolds.” We 
do not, therefore, think that the policy was void. 

It is claimed that the suit was not instituted in proper time, under 
the charter of the company. We have examined the stipulation of 
the parties, and do not think this defense can now be made. 

All other questions raised may be resolved into one: What is the 
liability of the appellant? As authorized by the policy, a notice to 
rebuild was given, and is as follows: 

Albert G. Garfield, Esq., Chicago: Dear Sir—In conformity with 
the provisions of policy No. 5,881, of the Home Mutual Fire Insur- 
ance Co., of Illinois, you are hereby notified that the company elects 
to rebuild the four story frame building formerly situated on the south- 
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west corner of Franklin and Tyler streets, in the city of Chicago, and 
occupied as a tinware manufactory, being the same premises insured un- 
der the above described policy of insurance and destroyed by fire on or 
about the 21st day of February, 1868. Every other right existing 
under the same policy of insurance is hereby expressly reserved. 
You are hereby requested to furnish at the earliest practicable mo- 
ment, plans and specifications of the construction of the building, in 
accordance with the custom of insurance in such cases of loss adjust- 
ments. Truly yours, I. K. Murreny, Sec’y. 

April 24th, 1868. 

It is assumed that this notice changed the policy, changed the en- 
tire character of the contract, and that thereby the company agreed 
to replace the property destroyed, without any reference to the amount 
of the cost. It is urged that the policy is in the nature of an alter- 
native contract, and that the company, in giving the notice and 
making: the election, made it an absolute contract to rebuild, and 
having failed to rebuild, became liable for all damages for breach of 
such contract. The policy is not in the alternative to pay a sum of 
money or to rebuild the house. The language is “to pay” the 
sum insured unless the ‘directors shall determine to rebuild.” It is 
equivalent to saying it will pay a sum certain if it fail to rebuild. 
The company merely reserved the right to replace the property to 
avoid the payment of the money. Its liability was for the money, to 
be discharged by the performance of some other act. This conduct 
on the part of the company, in giving notice, should be looked upon 
with disfavor, unless good faith is manifested in all its subsequent 
proceedings. Upon its determination to rebuild, it should proceed 
immediately with the work, or beheld liable for the insurance. Upon 
a lapse of a reasonable time after due notice to rebuild, without 
prompt measures for such purpose, by the company, it is liable for the 
amount of the policy and interest. 

If, then, the notice effected no change in the contract, it was error 
to instruct the jury that the ‘‘company was bound to rebuild the 
building destroyed, cost what it may.” 

Section fourteen of the charter, already quoted, is an express limi- 
tation, even if there was a contract to rebuild. The assured, by vir- 
tue of his policy, became a member of the company, and is presumed 
to know its charter and by-laws. The charter, by which alone the 
company has a legal existence, expressly declares, that when the di- 
rectors shall judge it proper to rebuild, they shall not lay out and 
expend an amount greater than the sum insured. This is a positive 
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restriction upon the company, in the expenditure of money. It wasa 
part of the contract known to both parties. Therefore, the disburse- 
ment of a sum in rebuilding, larger than the sum specified in the pol- 
icy, and limited by the law, and agreed to by the contracting parties, 
would be palpable violation of the charter. This the court ought not 
to enforce. 

As the judgment of the court below was for eight thousand, five 
hundred and seventy-nine dollars, it is reversed, and the cause re- 
manded. 

Reversed. 


STATUTE LAWS. 


OHO. 


[Continued from June Number. | 


Sec. 9. The annual meeting for the election of directors shall be 
holden at such time in the month of January, as the by-laws of the 
company may direct; provided, however, that if for any cause, the 
stockholders shall fail to elect directors at any annual meeting, they 
may hold a special meeting on some subsequent day for the purpose, 
by giving thirty days’ previous notice thereof in some newspaper in 
general circulation in the county where the principal office of the com- 
pany shall be kept; and the directors chosen at any such annual or 
special meeting, shall continue in office until the next annual meeting, 
and until their successors shall have been duly elected and qualified. 

Sec. 10. The directors shall choose, by ballot, a president from 
their own number, and shall fill all vacancies that may arise in the board 
or in the presidency thereof; and the board of directors, or a majority 
of them, when convened at the office of the company, shall be com- 
petent to exercise all the powers vested in them by this chapter. They 
shall also have power to appoint a secretary, and any other officers 
and agents necessary for transacting the business of the com- 
pany, paying such salaries and taking such securities as they may 
judge reasonable ; they may ordain and establish by-laws and regu- 
lations, not inconsistent with this chapter, or with the constitution 
and laws of this State and of the United States, as shall appear 





1872] Ohio. 849 


them necessary for regulating and conducting the business of the 
company ; and it shall be their duty to keep full and correct records 
of their transactions, which shall at all times be open to the inspec- 
tion of the stockholders. 

Sec. 11. All policies or contracts of insurance made or entered 
into by the company, may be made either with or without the seal 
thereof; they shall be subscribed by the president or such other officer 
as may be designated by the directors for that purpose, and shall be 
attested by the secretary, and, being so subscribed and attested, they 
shall be obligatory on the company. 

Sec. 12. Transfers of stock may be made by any share-holder, or 
his legal representative, on the books of the company, subject to such 
reasonable restrictions as the directors may from time to time make 
in their by-laws, and subject, also, to any provisions of the laws of 
this State relating to such transfers. 

Sec. 18. Whenever any company organized under this chapter 
shall, in the opinion of the directors thereof, require an increased 
amount of capital, they shall, if authorized by the holders of two- 
thirds of the stock, file with the secretary of State a certificate, set- 
ting forth the amount of such desired increase, and thereafter such 
company shall be entitled to have the increased amount of capital 
fixed by said certificate, and the examination of securities composing 
the capital stock thus increased, shall be made in the same manner as 
is provided in section seven of this chapter for capital stock originally 
paid in. 

Sec. 14. No fire insurance company organized under any law of 
this State, shall make any dividend, except from the surplus profits 
arising from its business. In estimating such profits, there shall be 
reserved therefrom : 

First—A sum equal to the whole amount of premiums on unexpired 
risks and policies, which are hereby declared to be unearned premi- 
ums. 

Second—aAll sums due the company on bonds and mortgages, bonds, 
stocks and book accounts, of which no part of the principal nor the 
interest thereon has been paid during the preceding year, and for 
which foreclosure and suit has not been commenced, or which, after 
judgment obtained thereon, shall have remained more than two years 
unsatisfied, and on which interest shall not have been paid; and 

Third—All interest due or accrued and remaining unpaid for which 
the company does not hold securities as hereinbefore provided: Pro- 
vided, that any company may declare dividends, not exceeding ten per 

od 
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cent. on its capital stock in any one year, that possesses an accumu- 
lated fund in addition to the amount of its capital stock, and of such 
dividend, and all actual outstanding liabilities, equal to one-half the 

amount of all premiums on risks not terminated at the time of making 
~ such dividend. Any dividend made contrary to the provisions of this 
. section, shall subject the company making the same to a forfeiture of 
its charter, and each stockholder receiving it to a liability to the cred- 
itors of such company, to the extent of the dividend received, beside 
the other penalties and punishments prescribed by law. This section 
shall not apply to the declaration of scrip dividends by participating 
companies ; but no such scrip dividend shall be paid, except from 
surplus profits after reserving all sums as above provided, including 
the whole amount of premiums on unexpired risks. The word ‘“‘year,’” 
wherever used in this section, shall be construed to mean the calendar 
year. 

Sec. 15. Nocompany organized under this chapter shall purchase, 
hold or convey real estate, except for the purposes and in the manner 
herein set forth, to-wit : 

1. Such as shall be requisite for its convenient accommodation in 
the transaction of its business ; or, 

2. Such as shall have been mortgaged to it in good faith, by way 
of security for loans previously contracted, or for money due ; or, 

3. Such as shall have been conveyed to it in satisfaction of debt 
previously contracted in its legitimate business, or for money due ; or, 

4. Such as shall have been purchased at sales upon judgments, de- 
crees, or mortgages obtained or made for such debts ; and it shall not 
be lawful for any such company to purchase, hold or convey real 
estate in any other case, or for any other purpose; and all such real 
estate as may be acquired as aforesaid, and which shall not be neces- 
sary for the accommodation of such company in the transaction of its 
business, shall be sold and disposed of within two years after such 
company shall have acquired title thereto, unless the company shall 
procure a certificate from the Superintendent of Insurance that the 
interests of the company will suffer materially by a forced sale there- 
of, in which event the sale may be postponed for such period as the 
said superintendent shall direct in said certificate. 

Sec. 16. Every person effecting insurance in any mutual company, 
and also their heirs, executors, administrators and assigns, continuing 
to be so insured, shall thereby become members of said corporation dur- 
ing the period of insurance, and shall be bound to pay for losses and 
such necessary expenses as aforesaid accruing in and to said compa- 
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ny, in proportion to the amount of his deposit note or notes. Tho 
directors shall, as often as they deem necessary, after receiving no- 
tice of any loss or damage by fire sustained by any member, and ascer- 
taining the same, or after the rendition of any judgment against said 
company for loss or damage, settle and determine the sums to be paid 
by the several members thereof as their respective portion of such 
loss, and publish the same in such manner as they shall see fit, or as 
the by-laws shall have prescribed; and the sum to be paid by each’ 
member shall always be in proportion to the original amount of his. 
deposit note or notes, and shall be paid to the officers of the company 
within thirty days next after the publication of said notice. And if 
any member shall for the space of thirty days after the publication of 
said notice, and after personal demand for payment shall have been 
made, neglect or refuse to pay the sum assessed upon him as his pro- 
portion of any loss as aforesaid, in such cases the directors may sue 
for and recover the whole amount of his deposit note or notes, with 
costs of suit ; but execution shall only issue for assessments and costs 
as they accrue, and every such execution shall be accompanied by a 
list of losses for which the assessment is made. If the whole amount 
of deposit notes shall be insufficient to pay the loss occasioned by any 
fire or fires, in such case the sufferers insured by the said company, 
shall receive towards making good their respective losses, a propor- 
tional share of the whole amount of said notes, according to the sums 
by them respectively insured; but no member shall ever be required 
to pay for any loss occasioned by fire or inland navigation, more than 
the whole amount of his deposit note. 

Sec. 17. Every mutual insurance company shall embody the word 
** Mutual” in its title, which shall appear upon the first page of every 
policy and renewal receipt ; and every stock company shall upon the 
face of every policy and renewal receipt in some suitable manner, ex- 
press that such policy or receipt is a stock policy or receipt, and neither 
class of companies doing business in this State, shall issue any policy 
other than that appropriate to its class: Provided, that any mutual 
insurance company now doing business in this State, having net assets 
not less than two hundred thousand dollars invested as provided in 
section six of this chapter, for the capital stock, may issue policies 
either upor. the mutual or stock plan, and may continue to do such 
kind of business as above, as long as their assets shall continue in- 
vested as above; and provided further, that any mutual insurance 
company having assets so invested, shall have the right to expose 
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itself to loss on any one risk or hazard, either by one or more policies, 
‘to an amount not exceeding five per cent. thereof. 

‘Sec. 18. It shall be the duty of the president or vice-president 
‘and secretary of each fire insurance company organized under this 
chapter, or incorporated under any law of this State, annually, on the 
first day of January, or within thirty days thereafter, and of each 
marine insurance company within sixty days thereafter, to prepare 
under oath, and deposit in the office of the Superintendent of Insur- 
‘ance, a statement of the condition of such company on the thirty-first 
day of December then next preceding, exhibiting the following facts 
and items, in the following form, namely : 

First—The amount of the capital stock of the company, specifying 
the amount paid and unpaid. 

Second—The property or assets held by the company, specifying : 

1. The value, or as nearly as may be, of the real estate owned by 
‘such company, where situate, and value of buildings. 

2. The amount of cash on hand and deposited in banks to the 
-credit of the company, specifying in what banks the same is deposited. 

3. The amount of cash in the hands of agents and in course of 
‘transmission. 

4. The amount of loans secured by bonds and mortgages, consti- 
‘tuting the first lien on real estate, on which there shall be less than 
one’ year’s interest due or owing. 

5. The amount of loans on which interest shall not have been 
‘paid within one year. 

6. The amount due the company on which judgments have been 
obtained, and the cash value thereof. 

7. The amount of stocks of this State, the United States, of any 
incorporated city of this State, and of any other stocks owned by the 
company, specifying the amount, number of shares, and par and mar- 
Set value of each kind of stock. 

8. The amount of stocks held as collateral security for loans, with 
the amount loaned on each kind of stock, its par value and market 
value. 

9. The amount of assessments on stock or premium notes, unpaid. 

10. The amount of interest actually due and unpaid, and the 
camount of interest accrued but not due. 

11. The amount of premium notes on which policies are issued. 

12. The number of policies in force. 

13. The amount insured under all policies in force. 





1872] Ohio. 


14, The amount of premiums received thereon. 

15. The amount of all other assets, specifying what. 

Third—The liabilities of such company, specifying : 

1. The amount of losses due and unpaid. © 

2. The amount of claims for losses resisted by the company. 

3. The amount of losses incurred during the year, including those 
claimed and not due, and of those reported to the company upon 
which no action has been taken. 

4. The amount of dividends declared and due, and remaining un- 
paid. 

5. The amount of dividends, either cash or scrip, declared, but 
not due. 

6. The amount of money borrowed, and security given for the 
payment thereof. 

7. The amount required for re-insurance, as provided in this act.. 

8. The amount of all other existing claims against the company. 

Fourth—The income of the company during the preceding year, 
specifying : 

1. The amount of cash premiums received. 

2. The amount of notes received for premiums. 

3. The amount of interest money received. 

4. The amount of income received from other sources. 

Fifth—The expenditures during the preceding year, specifying : 

1. The amount of losses paid during the year, stating how muck 
of the same accrued prior, and how much subsequent to the date of 
the preceding statement, and the amount at which losses were esti- 
mated in such preceding statement. 

2. The amount of dividends paid during the year. 

3. The amount of expenses paid during the year, including com 
missions and fees to agents and officers of the company. 

4. The amount paid in taxes. 

5. The amount of all other payments and expenditures. 

Sec. 19. The statement of any such company, the capital of which 
is composed in whole or in part of notes, shall, in addition to the 
foregoing, exhibit the amount of notes originally forming the capital, 
and also what proportion of said notes is still held by such company 
and considered capital. Every insurance company, organized under 
any law of this State, failing to make and deposit such statement, or 
to reply to any inquiry of the said superintendent, shall be subject to 
a penalty of five hundred dollars, and an additional five hundred dol- 
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lars for every month that such company shall continue thereafter to 
transact any business of insurance. 

Sec. 20. It shall not be lawful for any insurance company, asso- 
ciation or partnership, incorporated, organized or associated under the 
laws of any other State of the United States, or any foreign govern- 
ment, for any of the purposes mentioned in this chapter, directly or 
indirectly, to transact any business of insurance in this State without 
first procuring from the superintendent a certificate of authority so to 
do ; nor shall it be lawful for any person or corporation, directly or 
indirectly, to act as agents in this State for any such company or as- 
sociation, either in procuring applications for insurance, taking risks, 
or in any manner. transacting the business of insurance, without first 
procuring from the superintendent a license so to do, stating also 
that said company has complied with all the requisitions of this 
act applicable to such company, and depositing a certified copy 
of such license in the office of the recorder of the county in which the 
office or place of business of such agent or agents may be established ; 
nor shall it be lawful for any insurance company, association or part- 
nership organized under the laws of any other State, directly or indi- 
rectly to take risks or transact business of insurance in this State, 
unless possessed of the amount of actual capital required of similar 
companies formed under the provisions of this chapter, nor unless the 
entire capital stock of said company be fully paid up and invested as 
required by the laws of the State where organized ; and any company 
desiring to transact any business as aforesaid, by any agent or agents, 
in this State, shall file with the superintendent a written instrument, 
duly signed and sealed, authorizing any agent or agents, of such com- 
pany, in this State, to acknowledge service of process, for and in be- 
half of such company in this State, consenting that service of process, 
mesne or final, upon any such agent or agents, shall be taken and 
held to be as valid as if served upon the company according to the 
laws to this or any other State or country, and waiving all claim or 
right of error by reason of such acknowledgment of service, also 
waiving all claim or right to transfer or remove any cause then or 
thereafter pending in any of the courts of this State, wherein such 
company may be a party, to any of the courts of the United States ; 
and consenting that suit may be brought thereon in the county where 
the property insured was situated, or where the same was insured and 
that service of process made therein by the sheriff of such county by 
sending a copy thereof by mail addressed to the company at the place 
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of its principal office when it ceased to do business as aforesaid, at 
least thirty days prior to taking judgment in said suit, shall be as 
valid as if personally made upon said company according to the laws 
of this or any other State or government; provided, that the sheriff’s 
return shall show the time and manner of such service: they shall 
also file with the superintendent a certified copy of their charter or 
deed of settlement, together with a statement, under the oath of the 
president or vice-president, or other chief officer, and the secretary of 
the company, for which he or they may act, stating the name of the 
company and place where located ; the amount of its capital, with a 
detailed statement of the facts and items required from the companies 
organized under the laws of this State, as per sections eighteen and 
nineteen of this chapter; also a copy of the last annual report, if 
any was made, under any law of the State by which such company 
was incorporated. 

Sec. 21. Any company incorporated by or organized under the 
laws of any foreign government, shall deposit with the Superintend- 
ent of Insurance, for the benefit and security of the policy holders resid- 
ing in this State, a sum not less than one hundred thousand dollars in 
stocks of the United States or of the State of Ohio, said stocks not 
to be received by said superintendent at a rate above their par value ; 
the stocks and securities so deposited may be exchanged from time to 
time for other like securities. So long as the company so depositing 
shall continue solvent and comply with the laws of this State, it shall 
be permitted by said superintendent to collect the interest or divi- 
dends on said deposit. It shall not be lawful for any such company to 
insure within the limits of this State on a single risk or hazard, eith. 
er by one or more policies, to an amount greater than five per cent. 
of the capital of such company as hereinafter defined. For the pur- 
poses of this act, the capital of any foreign insurance company, doing 
fire insurance business in this State, shall be deemed to be the aggre- 
‘gate value of its deposits with the insurance or other departments of 
this State, and of the other States of the United States, for the ben- 
efit of policy holders in this State, or in the United States, and its 
assets and investments certified according to the provisions of this act 
in the United States; provided, that such assets and investments be 
vested in and held within the United States, by trustees, citizens of 
the United States, appointed by the board of directors of the com- 
pany, and approved by the insurance commissioner of the State where 
invested, for the benefit of the policy holders and creditors in the Uni- 
ted States. The trustees so chosen, are hereby empowered to take, 
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hold and convey real and personal property for the purposes of the 
trust, subject to the same restrictions as insurance companies of this 
State. 

Sec. 22. Every insurance company, other than life, organized by 
the act of Congress, or under the laws of any other State or govern- 
ment, shall, annually, at the same time and in the same form and 
manner as required of similar companies organized under the laws of 
this State, file a statement of its condition and affairs in the office of 
the Superintendent of Insurance. Any company organized under or 
incorporated by any foreign government, shall also furnish a supple- 
mentary statement for the year ending on the preceding thirty-first day 
of December, verified by the oath of the manager of such company 
residing in the United States; such supplementary statement shall 
comprise a report of their business and affairs in the United States, 
as required from companies organized in this State, together with any 
other information that may be required by the Superintendent of In- 
surance. If the said annual statement shall be satisfactory evidence 
to the Superintendent of Insurance of the solvency and ability of such 
company to meet all its engagements at maturity, and that the said 
deposit is maintained as hereinbefore provided, he shall issue renewal 
certificates of authority to the agents of said company, certified cop- 
ies of which shall be filed in the county recorder’s office of the county 
where the agency is located, during the month of January in each 
year, or within sixty days thereafter, which certificates shall be the 
authority of such agents to issue new policies in this State for the en- 
suing year. 

Sec. 23. Any company heretofore organized under any law of this 
State for any of the purposes mentioned in this chapter, which has 
taken notes or obligations of its stockholders for any portion or por- 
tions of the amount subscribed by them to its capital stock, shall retain 
from any dividend declared to such stockholders, their heirs or assigns, 
fifty per cent. of the amount of such dividend, and apply the same as 
a credit upon such stock notes until such notes shall be fully paid ; 
and the whole amount now or hereafter payable to any such company 
on stock, notes or obligations, shall, within five years from the first. 
day of July, A. D. 1869, be collected and invested by said company 
in the manner required by the sixth section of this chapter; and any 
joint stock insurance companies of the kind contemplated in this 
chapter, heretofore organized under the laws of this State, with a less 
capital than two hundred thousand dollars, shall, within five years 
from the first day of July, A. D. 1869, increase its capital stock to at 





1872] Ohio. 857 


least two hundred thousand dollars, paid up and invested in the man- 
ner required by the sixth section of this chapter; and any company 
failing to comply with any of the provisions of this section shall for- 
feit its charter. 

Sec. 24. All buildings heretofore or hereafter insured by any mu- 
tual insurance company, shall be pledged to such company, together 
with the right and title of the insured, in the lands upon which they 
are situate, to the amount of the premium note to be insured; and 
the company shall have a lien thereon to the amount of such note, but 
the lien of the company shall ‘not take effect until the company shall 
file with the recorder of the county in which the property insured is 
situate, a certificate stating the date, number and amount of such pre- 
mium note, and such a description of the property insured as will en- 
able any one readily to identify the same. The recorder shall record 
and index said certificate in his book of liens, for which he shall re- 
ceive the sum of fifty cents; and all liens heretofore acquired by any 
insurance company shall continue in force under this act. 


CHAPTER II. 
LIFE INSURANCE, 


Section 1. Any number of persons, not less than thirteen, may 
associate and form a corporation or company, to make insurance upon 
the lives of individuals, and every insurance appertaining thereto or 
connected therewith, on the mutual or stock plan, and to grant, pur- 
chase or dispose of annuities. 

Sec. 2. Every life insurance company organized under the laws of 
this State, shall have authority to reinsure any risk herein authorized 
to be undertaken. 

Sec. 3. No life insurance company organized under the laws of this 
State, shall undertake any business or risk, except as herein provided, 
and no company, partnership or association, organized or incorporated 
by act of Congress, or under the laws of this or any other State of the 
United States, or by any foreign government, transacting the business 
of life insurance in this State, shall be permitted or allowed to take 
any other kind of risks except those connected with or appertaining 
to making insurance on life, and granting, purchasing and disposing 
of annuities; nor shall the business of life insurance in this State be 
in anywise conducted or transacted by any company, partnership or 
association, which in this or any other State or country, makes. 
insurance on marine, fire, inland or any other risk: Provided, that in- 
surance companies now doing a life and accident, or accident insur- 
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ance business within this State, shall not be prohibited by the provis- 
ions of this act from the continuance of the same. 

Sec. 4. The persons referred to in the first section of this chap- 
ter, shall be designated as corporators, and they shall file in the office 
of the secretary of State, a declaration, signed by each of the corpor- 
ators, setting forth their intentions to form a company for the purposes 
named in this chapter, which declaration shall comprise a copy of the 
charter they propose to adopt, and the said charter shall set forth the 
name of the company, the place where it is to be located, the kind of 
business to be undertaken, the manner in which the corporate powers 
of the company are to be exercised, the manner of electing the trus- 
tees or directors, and the number thereof, and officers, a majority of 
whom shall be citizens of this State, and the time of such election, 
the manner of filling vacancies, the amount of capital to be employed 
and such other particulars as may be necessary to explain and make 
manifest the objects and purposes of the company, and the manner 
in which it is to be conducted. 

Sec. 5. Whenever the corporators shall file such declaration with 
the secretary of State, it shall become his duty to submit the same 
to the attorney general for examination, and if found by him to be in 
accordance with the provisions of this act, and not inconsistent with 
the constitution and laws of the United States, and of this State, he 
shall certify to the same, and deliver it back to the said secretary, 
who shall cause the said declaration, with the certificate of the attor- 
ney general, to be recorded in a book to be kept for that purpose, and 
upon application of the corporators to said secretary, it shall become 
his duty to furnish a certified copy of such declaration and certificate 
to the said corporators. 

Sec. 6. Whenever the corporators shall have received from the 
secretary, the certified copy provided for in section five (5) of this 
chapter, and desire to proceed to organize such company, they shall 
publish their intention in a paper published and having general circu- 
lation in the county in which said company is to be organized; and 
when such intention shall have been published in said newspaper for 
six weeks, they may open books to receive subscriptions to the capi- 
tal stock, and keep such books open until the amount required by this 
act is subscribed, and may then proceed to distribute the stock among 
the subscribers, if more than the necessary amount is subscribed, and 
proceed to collect in the said capital, and complete the organization 
of the company. When any life insurance company, organized under 
this chapter, or any law of this State, shall, in the opinion of the 





1872] Ohio. 859 


board of directors thereof, require a larger amount of capital than 
that fixed by its charter or certificate of incorporation, they shall, if 
authorized by the holders of two-thirds of the stock, file with the sec- 
retary of State a certificate setting forth the amount of such desired 
increase, and thereafter such company shall be entitled to have the 
increased amount of capital fixed by such certificate, and the same 
shall be invested as required by section seven (7) of this chapter. 

Src. 7. No life insurance company shall be organized under this 
chapter with a less capital than two hundred thousand dollars. The 
whole capital of such company shall, before proceeding to business, 
be paid in and invested in treasury notes, or in stocks of the United 
States, or in stocks of the State of Ohio, or in mortgages on unin- 
cumbered real estate within the State of Ohio, worth double the 
amount loaned thereon, exclusive of buildings thereon: Provided, 
however, that nothing herein contained shall require any life insurance 
company already organized under any law of this State to increase 
its capital stock. 

Sec. 8. Any life insurance company organized under this chapter, 
or any other law of this State, may invest its capital in stocks, bonds 
and mortgages, or securities mentioned in the preceding section, and 
change and invest the same or any part thereof in like manner, at 
pleasure ; but no company shall commence business until it has depos- 
ited with the Superintendent of Insurance at least one hundred thou- 
sand dollars in the stocks, bonds and mortgages aforesaid, or one or 
more of them, duly made or assigned to said superintendent, in trust 
for the purposes mentioned in this act. And when any mortgage of 
real estate has been or shall hereafter be assigned to said superintend- 
ent, said assignment shall be immediately entered in the records - 
of the county in which such real estate is situate; the fee for record- 
ing of which shall be paid by the company. 

Sec. 9. The Superintendent of Insurance shall hold such securi- 
ties as security for policy holders in said companies, but as long as 
any company so depositing shall continue solvent he shall permit such 
company to collect the interest or dividends on its securities so de- 
posited, and from time to time to withdraw such securities, or any 
part thereof, on depositing with said superintendent other securities 
of the kinds heretofore named and of equal value with those with- 
drawn. 

Sec. 10. Whenever the corporators shall have fully organized 
such company, and shall have deposited with the superintendent the 
requisite amount of capital, said superintendent shall furnish the 
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company with a certificate of such deposit, which, with a certified 
copy of the papers required by this chapter, when filed in the county 
recorder’s office of the county wherein such company is located, shall 
be the authority to commence business and issue policies, and the same: 
may be used in evidence for and against the company in all suits. 

Sec. 11. It shall be lawful for any life insurance company organ- 
ized under the laws of this State, to invest its accumulations of bonds 
and mortgages on unincumbered real estate, worth fifty per cent. more: 
than the amount loaned thereon, exclusive of buildings, unless such 
buildings shall be insured in some insurance company authorized to do- 
business in this State, and the policy or policies of insurance be as- 
signed as collateral security for the loan so made, when, in addition 
to the amount authorized to be loaned on real estate exclusive of 
buildings, there may be added thereto not exceeding fifty per cent. on 
the amount of the policy or policies so assigned ; or in stock or treas- 
ury notes of the United States; or in stock or bonds of the State of 
Ohio; or in bonds of any county or incorporated city in this State,. 
authorized by law; or in first mortgage railroad bonds; or to invest 
not to exceed ten per cent. of its accumulations in the stock of any 
dividend paying railroad company ; and they may lend the same, or any 
part thereof, upon the pledge of such stocks, bonds or treasury notes :: 
Provided, that the current market value of said stocks, bonds or treas- 
ury notes of the United States, or of the State of Ohio, shall be at 
least ten (10) per cent. more than the amount loaned thereon, or that 
the current market value of the said bonds or stocks of any county, 
city or railroad, shall be at least twenty-five per cent. more than the 
amount loaned thereon; or they may loan upon the stocks of the na- 
tional banks incorporated within the State of Ohio, but the current 
market value of such stocks shall be at last fifty per cent. more than: 
the amount loaned thereon. Loans may also be made upon any pol- 
icy in force in said company, but not to exceed the value of the same: 
according to the basis hereinafter provided. 

Sec. 12. No life insurance company organized under the laws of 
this State, shall be permitted to purchase, hold or convey real estate, 
except for the purposes and in the manner herein set forth, to-wit : 

1. Such as shall be requisite for its immediate accommodation im 
the transaction of its business: or, 

2. Such as shall have been mortgaged to it in good faith, by way 
of security, for loans previously contracted, or for moneys due; or, 

3. Such as shall have been conveyed to it in satisfaction of debts 
previously contracted in the course of its dealings ; or, 
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4. Such as shall have been purchased at sales upon judgments, 
decrees or mortgages obtained or made for such debts; and it shall 
not be lawful for any company incorporated as aforesaid to purchase, 
hold or convey real estate in any other case or for any other purpose. 

Sec. 13. All such real estate as may be acquired as aforesaid, and 
which shall not be necessary for the accommodation of such company 
in the convenient transactions of its business, shall be sold and dis- 
posed of within two years after such company shall have acquired title 
to the same ; and it shall not be lawful for such company to hold such 
real estate for a longer period than that above mentioned, unless the 
said company shall procure a certificate from the Superintendent of 
Insurance that the interests of the company will suffer materially by a 
forced sale of such real estate, in which event the time for the sale 
may be extended to such time as the said superintendent shall direct 
in said certificate. 

Sec. 14. The corporators, or the trustees or directors, as the case 
may be, of any life insurance company organized under the laws of 
this State, shall have power to adopt a seal, and to make such by-laws, 
not inconsistent with this act or the constitution and laws of this 
State, as may be deemed necessary for the management of its affairs. 

Sec. 15. Suits at law may be maintained by any life insurance 
company formed under the laws of this State, against any of its 
members, officers, policyholders or stockholders, for any cause relating 
to the business of such company ; also, suit at law may be prosecuted 
and maintained by any member, stockholder or policyholder, or the 
heirs or legal representative of either, against such company for losses 
which may have accrued, if payment is withheld more than two months, 
on all risks, after such losses shall have been due. 

Sec. 16. It shall not be lawful for the directors, trustees, mana- 
gers or officers of any life insurance company, organized under the 
laws of this State, directly or indirectly, to make or pay any dividend, 
or pay any interest, bonus or other allowances in lieu of dividend, 
to its stockholders, except from the surplus funds, after reserving 
therefrom an amount sufficient to reinsure all its outstanding risks 
and policies, estimating the value thereof by the table known as the 
American experience table, with interest at four and one-half per cent. 
per annum. 

Sec. 17. It shall be the duty of the president or vice-president, 
and secretary or actuary, or a majority of the trustees or directors of 
each life insurance company organized under the laws of this State, 
annually, on the first day of January, or within sixty days thereafter, 
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to prepare, under oath, and deposit in the office of the Superintendent 
of Insurance, a statement showing the condition of the company on 
the thirty-first day of December then next preceding, exhibiting the 
following facts and items, in the following form, to-wit : 

1. The number of policies issued during the year. 

The amount of insurance effected thereby. 

Amount of premiums received during the year. 

Amount of interest and all other receipts, specifying the items. 
Amount of losses paid during the year. 

Amount of losses unpaid. 

Amount of expenses. 

Whole number of policies in force. 

9. Amount insured thereby. 

10. Amount required to re-insure all policies in) force, estimating 
the same by the table, as the actuaries’ or combined experience table, 
with interest at four per cent. per annum; also, amounts of all other 
liabilities. 

11. Amount of capital stock, specifying amount paid and unpaid. 

12. Amount of assets, and manner in which they are invested, 
specifying what amount in real estate, on bonds and mortgages, 
stocks, loans on stocks, premium notes, credits or other securities. 

13. Amount of dividends unpaid. 

14. An exhibit of the policy obligations of the company, as fol- 
lows: With the first annual statement required under the provisions 
of this chapter, there shall be prepared and deposited a schedule, 
showing the number, date, age, when insured, amount insured, term 
of policy, and term of premium of all policies then in force, and with 
every succeeding annual statement a schedule of the foregoing items 
as to all policies issued during the year, and a similar schedule as to- 
policies which shall have ceased to be in force during the year. 

Sec. 18. It shall not be lawful for any life insurance company, 
organized by act of Congress, or by or under the laws of any other 
State of the United States, to transact any business of insurance in 
this State, without first procuring from the Superintendent of Insur- 
ance a certificate of authority so to do; nor shall it be lawful for any 
person or corporation, directly or indirectly, to act as agent in this 
State for any such company, either in procuring applications for in- 
surance, taking risks, or in any manner transacting the business of 
insurance, without first procuring from the Superintendent of Insur- 
ance a license to do so, in which said Superintendent shall state that 
said company has complied with all the requisitions of this act appli- 
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cable to such company, and depositing a certified copy of such license 
in the office of the recorder of the county in which the office or 
place of busines of such agent shall be established; nor shall it be 
lawful for any such company to take risks, or transact any business 
of insurance in this State, unless possessed of the amount of actual 
capital required of similar companies organized in this State under 
the provisions of this act; nor unless the entire capital stock of 
said company is fully paid up, and invested as required by the laws 
of the State where organized; and any such company desiring to 
transact any such business in this State by an agent or agents, shall 
file with the Superintendent of Insurance a written instrument, duly 
signed and sealed, authorizing any agent or agents of such company 
in this State, to acknowledge service of process for and in behalf of 
such company in this State, consenting that the service of process, 
mesne or final, upon any such agent or agents, shall be taken and 
held to be valid, as if served upon the company according to the laws 
of this or any other State or government, and waiving all claims or 
rights of error by reason of such acknowledgement of service; also 
waiving all claim or right to transfer or remove any cause then or 
thereafter pending in any of the courts of this State, wherein such 
company may be a party, to any of the courts of the United States ; 
said company shall also file a certified copy of its charter or deed of 
settlement, together with a statement under the oath of the president, 
vice-president, or other chief officer or manager, and secretary of such 
company, stating the name of the company, the place where it is lo- 
cated, and amount of its capital, with a detailed statement of all the 
facts required in the annual statements required of companies organ- 
ized under this chapter, except as to statement required by item four- 
teen, section seventeen of this chapter, which statements shall be re- 
quired of said companies only when required by the Superintendent 
of Insurance, for purposes of actual valuation as provided by the in- 
surance laws of this State; also, a copy of their last annual report, if 
any were made; nor shall it be lawful for any such company to trans- 
act any business of insurance in this State, unless at least one hund- 
red thousand dollars of its capital is invested in the interest-paying 
bonds or stocks of the United States, or of this State, or of some 
other State of the United States, of the market value of one hundred 
thousand dollars, in the city of New York, or in bonds and mortga- 
ges on unincumbered real estate in this State, or in the State under 
the laws of which such company is or may be organized, of at least 
double the value of the amount loaned thereon ; and such bonds 
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and mortgages deposited with the Superintendent of Insurance 
of this State, or the chief financial or other officer of the State 
in which such company is or may be organized, designated by the 
laws of such State to receive the same; and if said bonds and 
mortgages be deposited with the Superintendent of Insurance or other 
officer of another State as aforesaid, the Superintendent of Insurance 
of this State shall be furnished with the certificate of such other State 
officer, under his hand and official seal, that he, as such officer, holds 
in trust and on deposit, for the benéfit of all the policy holders of 
such company, the securities above mentioned, giving the items of 
such securities, and stating that he is satisfied such securities are 
worth at least one hundred thousand dollars: Provided that nothing 
herein contained shall be construed to prevent the company from col- 
lecting the interest on such securities, so long as it continues solvent, 
and complies with all the provisions of this act applicable to it, nor 
from exchanging for other securities of equal value, and of the kind 
hereinbefore named, with the officers having them in trust as afore- 
said. 

Sec. 19. All licenses granted by the Superintendent of Insurance 
in pursuance of this chapter, shall continue in force, unless suspended 
or revoked, until the first day of April of the year next after the date 
of their issue ; and in case any life insurance company organized un- 
der the laws of any other State or government, shall cease to do bu- 
siness in this State according to law, the said company shall appoint, 
in the manner herein provided for, in every county wherein an agency 
existed at the date of such discontinuance to do business, one or more 
agents for the purpose of receiving service of process in all actions 
upon policies of insurance issued to the citizens of this State, while 
such company was lawfully transacting the business of insurance in 
this State, and service of process in the actions aforesaid upon such 
agents shall be held to be as valid as actual service upon the compa- 
ny; and in every case where no such agent shall be appointed, the 
agent last designated and acting for said company, shall be deemed 
and taken to be duly authorized by said company as to receive service 
of process as aforesaid: Provided, however, that the officer serving 
such process shall also send a copy of the process served on such 
agent, by mail, to the address of such company, at the place of its 
principal or home office, at the time it ceased to do business in this 
State, and the return of such officer upon such process shall distinctly 
show that such copy was mailed as aforesaid, at least thirty days be- 
fore any judgment shall be rendered in such action. 





MISCELLANEOUS DEPARTMENT. 


LIEN PLAN AND INVESTMENT POLICIES OF THE LIFE 
ASSOCIATION. 

Early in the present year the Life Association of America issued 
their Annual Report, representing that on the 31st day of December, 
1871, the total assets of the company amounted to $3,613,153.50, the 
total liabilities to $3,246,516.05, leaving a balance of $366,637.45 as 
surplus. 

About the same time it was officially announced to the public that 
a resolution had been adopted by the officers of the company, order- 
ing the reservation of $200,000 of the reported surplus assets, as a 
safety fund for the better security of the policy-holders; the balance 
only, $166,637.45, to be distributed as dividends. Subsequent inves- 
tigations into the status of the Association, by the committee of ac- 
tuaries, appointed at the instance and on the demand of the New 
York Board of Trustees, revealed the fact that the supposed surplus 
was mostly unreal, and nearly vanishes when corrected, on account of 
‘‘errors and misvaluations,” and the public are left to a choice of con- 
clusions, either that the safety fund resolution, was adopted with full 
knowledge of the questionable character of a certain portion of the 
reported assets, under cover of creating a prudential reserve, or that 
the managers of that institution were, as the New York committee 
assume, misled by their actuary, and were not expert enough in life 
insurance finance to detect the deception. On this point opinions 
may be divided. Practically, however, it is of no consequence whether 
one or the other of these conclusions be adopted. ‘The fact remains, 
and most seriously affects the character of the company’s manage- 
ment, that the sum of $200,000 was solemnly dedicated as a safety 
fund reserve out of a reported surplus that the managers had the 
means of knowing were mainly fictitious. It was only necessary for 
them to call out from their own archives, the elaborate opinion of the 
Hon. Elizur Wright, procured by them from him before the adoption 
of “lien plans” of insurance, to show that if they were deluded and 
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misled by their actuaries, they permitted themselves to be so deluded 
and misled without the salutary precaution of deliberate inquiry. It 
is true that Mr. Homans, who was also consulted by the Association 
before the adoption of the plan, had given an endorsement of it, in 
an off-hand and rather unprofessional certification of it, as introduc- 
ing “‘ a reform greatly needed in the practice of life insurance,”’ which 
has since been extensively advertised by the company in their agents’ 
manuals, but the suppression of Mr. Wright’s opinion referred to 
justifies the gravest suspicion that private emolument was strongly 
influential in inducing the adoption of the plan by the officers of the 
Association. This suspicion is strengthened by the statement put 
forth by the New York committee, that 25 per cent. of the savings on 
agent’s commissions realized by the action of the new plan, and an 
annuity of $1,500 were settled upon the reputed inventor of the plan, 
as compensation for the use of it by the Association. 

These statements will suffice to call attention to the very significant 
fact that Mr. Wright, although he signs the report of the actuaries, 
does so with a reservation, which it is plain to be seen, is a substan- 
tial dissent from the view taken by his associates of the lien policy 
valuations, the form of reserved opinion being preferred by him to a 
minority report. 

It will be observed by the reader of the New York committee’s re- 
port, and that of the actuaries, that there are two distinctive devices 
in the Life Association system of insurance, the Lien policy and the 
Investment Endowment policy, and that the proper disposal of these 
in the company’s valuation, was the main question before the actua- 
rial council. As the existence of the policies has always been a 
source of trouble to the company from the time of their issue, it is 
proper that some explanation of them, both analytical and historical, 
should be given to the public. 

The Lien Plan.—The “Lien,” or, as it is generally distinguished 
in the company’s manuals, the ‘‘ Low Cash Policy,” is a policy issued 
on a reduced premium, carrying a lien the equivalent of the reduction, 
which, while it remains uncancelled, operates as a reduction, also, of 
the face of the policy. For example, at the age of 35 years, the re- 
duced premium on an insurance of $1,000 is $22.72, the lien $20.40. 
At the age of 50 years the premium is $40.20, the lien $41.39. At 
the age of 60 years, the premium is $63.33, the lien $61.86. At the 
different ages the liens are determinable by the reductions made in 
the premiums chargeable at those ages, and therefore are not uniform. 
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The claim set up in favor of the lien system is, that it cheapens in- 
surance, as the face of the policy is not reduced in proportion to the: 
amount taken off from the premium. 

The manner in which the liens are constituted, and the position 
which they should hold in the balance sheet of the company, will be: 
made plain by the following explanations : 

A single premium for an insurance of $1,000 on each of any num- 
ber of lives, assume 1,000 lives at a given age, and at an assumed 
rate of interest, which in the present case is four and one-half per 
cent., is that sum which, if paid by each of the 1,000 persons, and 
accumulated by the company at four and one-half per cent. interest, 
annually, will enable the company to pay the sum.of $1,000 to each 
of the estates of the assured as they may severally die, and until the: 
last one of them is dead. An annual premium for the same purpose 
and on the same conditions, is that sum which being paid annually, and 
accumulated as before stated, will during the lives of the persons be the 
equivalent of the single premium and its accumulations. Therefore, 
it is plain to be seen that the single premium is the present value of 
all the future premiums probable that are payable to the company 
during the lifetime of the insured. Hence, one-tenth part of the sin- 
gle premium is the present value of ten per cent. of the future annual 
premiums probable, and if this present value be either paid the com- 
pany in cash, or be made a lien upon the policy, the holder of the 
policy paying to the company interest on it at four and one-half per 
cent. annually, the company may make a ten per cent. reduction of 
the annual premium without damaging its solvency. The Life Asso- 
ciation lien is of this nature, differing from it only in this one respect, 
that it is the present value of ten per cent. of the annual premiums, 
capitalized at eight per cent. per annum instead of four and one-half, 
and this eight per cent. annual interest is incorporated into the pre- 
mium. If, therefore, the lien is considered an offset, it must also be 
regarded as the representative, by anticipation, of parts of premiums 
that are to become due in subsequent years, and must therefore be in 
the hands of the company, together with its accumulations at eight per 
cent. compound interest, when those premiums become due, in order 
that the company may realize the premiums in full from year to year. 
The lien, therefore, is a liability, and must appear, not on the credit 
side of the balance sheet alone, but on the debit side as well. Hence, 
the practice of the Association in reporting it only as an asset, was a 
falsification of its true status. 

This conclusion will be understood by those who are familiar with 
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the mathematical basis of insurance, and may be understood by all 
under another aspect of the case, by observing the actual or practical 
‘effect of the lien upon the policy. At the age of thirty-five years a 
‘policy for $1,000 on the life plan of the Association carries a lien of 
$20.04, for which the holder pays an annual premium of $22.77. At 
his death his heirs receive $1,000, less $20.04, the amount of the lien. 
Practically, therefore, he is insured in the sum of $979.96, instead of 
$1,000. The effect of this upon the valuation of the policy is obvious. 
The lien practically lessens the company’s reserve liability in the same 
proportion that it lessens the face of the policy ; or if the company is 
charged with the full reserve on the policy of $1,000 as a liability, it 
will be entitled toa credit, not of the entire lien, $20.04, but of a 
sum that shall bear the same ratio to the entire liability on $1,000, 
which the lien itself bears to the face of the policy, and this would be 
the same as charging the company with its actual reserve on the re- 
duced policy. 

The falseness of the Association’s returns, therefore, consisted in 
their reporting the liens as a credit and omitting to carry them to the 
debit side of the sheet as a liability. This had the effect to swell the 
surplus of the balance sheet to an amount exceeding $366,000, while 
the true surplus was, according to the usual mode of valuation adopt- 
ed by Mr. Wright, only about $53,000. The joint report of the actu- 
aries, it is true, represents the surplus a little over $104,000. But 
this surplus was made up by the unusual device of anticipating future 
interest, or excess of current interest over four per cent., and deduct- 
ing it, although unrealized and unaccrued, from the actual legal lia- 
bility of the company at the close of the preceding year, a proceeding 
which it is easier to account for than to justify. 

Mr. Wright signed the report with a reservation in an appended 
explanation, overruled, evidently, by his associates, one of whom, Mr. 
Homans, had stood sponsor for the lien at its baptism, and was pub- 
licly committed to its support, and the other, Mr. Bryant, may have 
been in that peculiar state of mind which one is liable to experience 
when he sees a $15,000 position vacated and placed+within the possi- 
bilities of attainment. 

The history of the action of the council of actuaries shows that in 
the course of its proceedings some event had taken place which 
induced a change of mind, and caused the withdrawal of their first 
report, made April 15th, 1872, and the substitution in its place of the 
report of May 28th, which is a serious modification of the original. 
According to the public journals, the April report ruled out over 
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$368,000 from the assets on account of liens and misvaluations, an 
amount which exceeded the supposed surplus by the sum of $2,000. 
This, about which there appears to be no doubt, occurred during the 
incumbency of Mr. Barnes. After the resignation of Mr. Barnes, an 
event which put out of the way some personal complications, promises 
having been made by the officers of the Association to correct faults 
of administration, to reconstruct their charter and organization, and to 
appoint a competent head, the actuaries went to work to form a 
revised report. The device hit upon was to deduct from the actual 
legal liability of the company on the 31st day of December, 1871, the 
surplus unaccrued interest of the year 1872. It is impossible to in- 
vent an honest apology for this unusual and deceptive proceeding. Had 
they adopted Mr. Wright’s plain unvarnished estimate of the financial 
status of the Association, which was strictly in accord with actuarial 
usage and the laws of valuation adopted by State legislation, the 
council would have better maintained their dignity, and secured higher 
respect for their decisions. But when from motives of partiality or 
possible self-interest, they violated not only the laws of custom, but 
the laws of State valuation, not even the plea that ‘ it will be entirely 
proper, and in conformity with the practice of many of the best com- 
panies, to reserve at the current rate of interest for the unexpired 
part of the policy year,” will suffice to relieve them from the charge 
of committing an act that is inconsistent with strict professional in- 
tegrity. That the amended report of May, which superceded the 
original report of April, was the creature of the new circumstances 
and influences that had arisen in the interim between April 15th and 
May 28th, is supported by such clear evidence as to entitle it to pub- 
lic acceptance. 

Investment Endowment Policya—The other peculiar feature of the 
Association noted above, the Investment Endowment policy, has a 
peculiar history, which entitles it to a place in the record of American 
insurance. The Hon. Elizur Wright characterizes it a nondescript 
policy, which cannot be accounted for in any other way than by sup- 
posing that the Association was in want of money. Suspicions, how- 
ever, have arisen in other quarters that the private advantage of the 
projectors of the new device was at the bottom of the transaction. 
The policy, or more properly the agreement, as the committee style 
it, provided that in consideration of the payment by the holder to the 
Association of a certain number of dollars specified therein, the As- 
sociation assumed to insure the life of the holder in the same number 
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of dollars, under conditions and agreements, of which the following 
remarkable provision is chiefly worthy of note: 

*¢ And the said Association further covenants and agrees that the 
holder of this policy shall participate in all the savings and profits of 
the Association, and that in each division of such earnings and profits, 
the amount paid as dividend to the holder of this policy shall bear the 
same proportion to the reserve fund hereinbefore referred to as the 
amounts paid as dividends to the holders of ordinary life policies of 
the same number of years’ duration shall bear to the annual premium 
on said policies. Such ordinary life policies being those which ma- 
ture at the death of the insured, or upon his attaining the age of 
80 years, and upon which the annual premium is stipulated to be paid 
during the continuance thereof.” 

The following estimates of profits, made out and furnished in writ- 
ing by the then actuary of the company, were exhibited to capitalists 
to whom these policies were offered, showing the enormous returns 
they might expect to realize from the investment : 


Investment Policy for $1,000; Payable Twenty Years from date. 
Single Premium, $1,000 : 


Amount Percentage Value of 
Years. Reserve. Dividend. of on Dividend 
Dividend. Investment. Compounded. 
$414 60 

434 30 oo $142 98 $14 29 $794 96 
452 80 158 48 15 84 800 33 
473 20 3T 175 01 17 50 803 30 
494 50 39 192 60 19 26 803 15 
516 70 211 84 21 18 802 87 
540 232 20 23 22 800 10 
560 ° 253 80 25 38 794 40 
589 277 30 28 73 790 31 
616 801 84 30 18° 781 77 
6438 828 44 32 84 71 84 
672 356 69 85 66 763 32 
703 20 . 386 65 38 66 750 10 
734 80 418 38 41 83 740 53 
767 40 453 06 45 30 729 43 
802 50 489 22 48 92 714 26 
838 60 . 527 94 52 79 702 26 
876 30 6% 569 40 56 94 688 98 
915 70 613 05 61 30 674 36 
956 90 ‘ 660 33 66 03 660 80 


$6,749 21 $14,366 69 
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These extraordinary proceedings, sanctioned by the Board, many 
.of the members of which still remain in the administration of the 
company, created general astonishment and alarm in the public mind, 
and raised a storm that burst with such tremendous effect upon the 
Association that the managers were compelled to retire the objection- 
able bonds at once. Fortunately, they were able to do so, and they 
eased the matter off by substituting a new Investment Endowment 
bond, which, although less objectionable in its provisions, did not 
avail to efface the blot upon their reputation as insurance financiers. 
‘This second Investment policy is the one to which the report refers as 
having been wrongly valued by the company’s actuaries. This pol- 
icy, however, has recently been retired, and thus, in connection with 
the abandonment of the lien plan, the last of the company’s peculiar 
expedients, which had they proved successful in the inception, might 
have been the beginning of a stupendous career of speculative finan- 
ciering, have passed away. 

It was necessary, on account of the notoriety which attended the 
investigation, that the report of the New York committee of actuaries 
should be laid before the public. In doing this, the officers of the 
Association appended an address to the patrons of the company, 
which, viewed as an attempt at self-vindication, must be regarded as 
utterly failing of its intention. The tone of mortification which per- 
vades it, and of dissatisfaction with the actuarial results, even as 
modified in the revised report, indicates a surprising lack of courtesy 
towards the distinguished members of the commission, and of tact 
and ability to meet emergencies with self-possession and dignity. No 
better opportunity could possibly have been presented to the officers 
of the company to display the manly attributes that distinguish true 
greatness, and to make full proof of their sufficiency for the new con- 
ditions that had arisen, than was offered them by the plain and can- 
did, yet respectful and tolerant treatment they had received at the 
hands of the New York committee, and the actuaries. But instead 
of availing themselves of the opportunity, they in the first place ex- 
‘cept captiously to the public manner in which the New York commit- 
tee express their opinions of the reforms needed in the existing ad- 
ministration. In the second place, they appeal, in support of their 
valuation of the lien policy to the opinion of the Hon. Julius L. Clarke, 
Commissioner of Massachusetts, who, though distinguished officially 
as the Superintendent of Insurance, cannot be considered the peer of 
Wright, Homans and Bryant, in actuaryship. They further bring to 
their support the written opinion of the Deputy Commissioner of Mis- 
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souri, an excellent man in the details of his office, yet of insufficient 
professional authority in a matter of so grave importance as that 
which has been submitted to the adjudication of three men whose pre- 
eminence in American actuaryship is undisputed.: 

A more graceful acceptance of their adjudications would have been 
more honorable towards the members of the commission, and more 
creditable to the good sense of the managers. 


O 


CASES REPORTED. 
A full report of the decisions in nine cases is given this month. 
Black vs. The Winnesheik Ins. Co., was decided in the Supreme 

Court of Wisconsin. After the loss the company agreed to pay, on a 
fixed day, the amount that had been determined upon by the adjust- 
ment, unless it should notify the insured before that time of its inten- 
tion to contest its liability under the policy. The court held that the 
period between the time of entering into the agreement and that fixed 
for giving the notice by the company, should be excluded, in compu- 
ting the time within which the suit was to be brought by the terms of 
the policy. 

The case of The Cincinnati Mutual Health Assurance Company vs. 
Rosenthal arose upon a premium note given the company for a health 
policy. The defense was that the company had not complied with the 
conditions imposed by the State law upon insurance companies from 
other States. The court held that it was competent for the State to. 
prescribe conditions, upon which corporations from another State may 
transact business within its borders, and that such corporations are 
not citizens of the State in which they are created in such sense as to: 
exempt them from the operation of such conditions, and that as this 
contract was unlawful under the statute, the note was void in the: 
hands of the company. This case was decided in the Supreme Court 
of Illinois. 

The Home Mutual Fire Insurance Company vs. Hauslein, was also 
decided in the Supreme Court of Illinois. The insured assigned the: 
policy, with the consent of the company, and afterwards violated the: 
conditions of the policy by a change of the title to the property in- 
sured. The court held that the policy was void, and that the assignee: 
of a policy takes it subject to the conditions expressed upon its face,. 
and that his equities confer no right if the assignor has lost the right 
by a violation of the terms of the policy. 

In The Commercial Insurance Company vs. Ives, the insured ap- 
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plied to the agent of another company, who was familiar with the 
property, for insurance. This agent made out the application without 
consulting the insured, and procured the insurance. The Supreme 
Court of Illinois held that he was to be considered the agent of the 
company and not of the insured, and that the company could not re- 
lieve itself of the responsibility for his statements, made in the appli- 
cation, by a provision in the policy that any other person than the 
insured, who may procure the insurance, shall be deemed the agent of 
the insured and not of the company. Judge Sheldon, in delivering 
the opinion, says, ‘“‘a device of mere words cannot, in a case like this, 
be imposed upon the view of a court of justice, in place of an actuality 
of fact, and make this company and its agents the agents of appellees, 
and their doings the doings of appellees.” 

The Court of Appeals of New York held in Pindar vs. The Reso- 
lute Fire Insurance Company, that where the policy expressly declares 
that only goods not hazardous and hazardous are insured, and that 
the keeping of extra or specially hazardous goods on the premises 
shall avoid the policy, and such language has a settled meaning, parol 
evidence, tending to show a different understanding or agreement, 
preceding or cotemporaneous with the issuing of the policy, is inad- 
missible. 

In The Lamar Fire Insurance Company vs. McGlashen et al., a 
marine case, decided in the Supreme Court of Illinois, several ques- 
tions arose in regard to the measure of the company’s liability on a 
cargo of damaged corn, and the charges to be borne by the under- 
writer. 

The case of Hough vs. Aitna Life Insurance Company, arose on a 
bond conditioned that a local agent should pay over to the company 
the moneys he might receive. The court held that the surety was not 
released by reason that no notice was given to him of the defalca- 
tion of his principal, and that notes given by the principal to a general 
agent of the company, for moneys retained, should have been surren- 
dered before judgment on the bond. The most interesting question 
in the case was whether the settlement of the delinquencies of the lo- 
cal agent. by the general agent was a payment and discharge of the 
bond. Unfortunately, the opinion of the court upon this point is 
very vague and obscure. This case was decided in the Supreme 
Court of Illinois. 

Mallory vs. Travelers Insurance Company, was an action upon a 
policy for death caused by accident. The Court of Appeals of New 
York held that a policy procured by the deceased, for which he paid 
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the premium, making the loss payable to the plaintiff, was in effect a 
policy procured by him upon his own life, and an assignment thereof ; 
that where it appeared that the death was caused by an accident or 
the suicidal act of the deceased, the presumption is against the latter, 
but that it was for the jury to determine the question; and that if a 
wound, produced by an accident, did not cause his death, but did 
cause him to fall into the water, where he died from drowning, then 
his death was accidental. The judgment in favor of the respondent 
and against the company was affirmed. 

In The Home Mutual Fire Insurance Company vs. Garfield, the in- 
sured, stated in his application, that his title to the property was fee 
simple. At the time, he had a fee simple title, subject to. an incum- 
brance. The person holding the incumbrance informed the officers of 
the fact, before the policy was issued, and the incumbrance was men- 
tioned in the policy. It was held that, taking the application and the 
policy together, there was no concealment of the true character of the 
title, and consequently no fraud. It was also held that where the 
company gave notice that it elected to build, after the lapse of a rea- 
sonable time, without prompt measures being taken for that purpose, 
the company is liable for the amount of the policy and interest, and 
that the notice effected no change in the character of the contract, and 
that it was error to instruct the jury that the company was bound to 
rebuild the building, cost what 1t may. The decision was rendered 
in the Supreme Court of Illinois. 


0 
INSURANCE LEGISLATION, 
Maryland—Ohio.—W ant of space prevents us from giving the re- 


mainder of the Ohio Law, and the abstract of the Maryland Law. 
They will appear in the next number. 


(1) 


MISCELLANEOUS. U. 8. DIST. COURT SOUTHERN DIST. N, Y. 
ae In the Matter of the Hercules Mut. Life 
BANKRUPTCY—INSURANCECOMPANY. Assurance Society of the U.S. 


. akin 1. A mutual life assurance company is a 
The following syllabus of the opinion of business corporation within they aie 


Judge Blatchford, delivered April 12th, of the thirty-seventh section of the bank- 
1872, is taken from the Legal Gazette, rupt act of March 2d, 1867. 
which contains the opinion in full. The 2. No one except a banker, broker, mer- 


: *dicati , chant or trader, could be proceeded 
petition for adjudication of Nashenptey against under the thi rty-ninth section, 
against the company was dismissed with for suspension of payment of commer- 


costs: cial paper, 
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8. By the act of July 14th, 1870, this sec- 
tion was so amended that proceedings 
in bankruptcy may be instituted against : 

J, A banker, broker, merchant, trad- 
er, manufacturer or miner, residing 
within the jurisdiction of the United 
States, and owing debts provable under 
the bankrupt act, exceeding the amount 
of three hundred dollars, immediately 
upon his fraudulently stopping payment 
of his debts. 

II. All persons residing and owing 
debts as aforesaid, who make commer- 
cial paper and then stop or suspend pay- 
ment of it for want of means, and do 
not resume payment within a period of 
fourteen days. 

4, A person who is not a banker, broker, 
merchant, trader, manufacturer or min- 
er, and who has not given any commer- 
cial paper, is not within this clause at all. 

5. A direct fraudulent stoppage of the 
payment of debts is made an act of bank- 
ruptcy, only when committed by a per- 
son belonging to one of the six classes 
specified above. 

46. A fraudulent stoppage of the payment 
of its debts by an insurance company is 
not an act of bankruptcy, because such 
a corporation is not within either of the 
said classes. 

7. The refusal to pay commercial paper 
from a bona fide denial of liability, 
though persisted in for more than four- 
teen days, is not an act of bankruptcy, 
even if founded on reasons which would 
fail as a defense in a direct action on 
the paper. 

8. Upon the resignation of the president 
of an insurance company, a new presi- 
dent took his place, who found the af- 
fairs of the corporation in confusion, its 
books not properly kept, and its accounts 
and those of the former president not 
separate, and the new president and his 
associates honestly doubted the liability 
of the corporation on certain commer- 
cial paper: Held, that the refusal to 
pay it, though persisted in for more 
than fourteen days from its maturity, 
was not an act of bankruptcy, notwith- 
standing in an action on the paper the 
corporation would be held liable. 


MISREPRESENTATION OF RISK. 
For the statement of the facts, which 
we have abridged, and for the opinion re- 
cently rendered in the following case, we 
are indebted to the Pacific Law Reporter: 
UNITED STATES CIRCUIT COURT FOR THE 

NORTHERN DISTRICT OF CALIFORNIA. 
People’s Ins. Co. vs. Hartford F. Ins. Co. 
The agent of the plaintiff applied to the 
agent of the defendant for re-insurance, 
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and submitted a diagram purporting to be 
a representation of the premises. This 
diagram represented a row of two frame 
buildings, occupied solely by the owner— 
one as a tailor shop and the other as a 
dwelling, with an open space on either 
side. The plaintiff’s agent also stated that 
he was personally acquainted with the 
premises, and that the diagram was a cor- 
rect representation of the risk. A policy 
of re-insurance was thereupon written by 
the defendant, at the rate required by the 
represented exposures. It appeared in 
evidence that at the time of the applica- 
tion for re-insurance, the owner of the 
premises had rented one portion for a 
bakery and another portion for a Chinese 
wash-house; and that, prior to that time, 
the plaintiff had given the owner permis- 
sion to puta bakery in the building. It 
further appeared that the insured prem- 
ises were a portion of a block of seven 
connected buildings, instead of two. 

Sawyer C. J., rendered a verbal decis- 
ion, and Held: That upon the question 
of fact, there could be no doubt there had 
not been, in the application for re-insur- 
ance, a disclosure of all the facts mater- 
ial to the risk, and that the defendant was 
entitled to know the true condition of the 
premises, and its true state, and all the 
facts necessary to give information as to 
the risk assumed. The defendant might 
have declined writing the risk at all, if the 
character of the occupaney of the premises 
had been made known. There was also 
in the policy issued by the defendant, a 
stipulation: ‘Ifthe assured, in a written 
or verbal application, makes an erroneous 
representation, or omits to make known 
any fact material to the risk, this policy 
shall be void.” There having been such 
erroneous representation by the assured, 
the defendant cannot be charged upon the 
policy. 

Judgment for the defendant. 

Gray & Haven for defendant. 

McAllister & Bergin for plaintiff. 


CONTESTING LIFE POLICY CLAIMS. 

Opposed as we are to see our life insti- 
tutions figuring in the courts, we cannot 
agree with our correspondent “ P.”, and 
advise the life companies of the country 
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to “accept the situation,” and pay every 
scalawag who adroitly manipulates busi- 
ness so well as to fraudulently effect a pol- 
icy, and so effectually cover up his tracks 
as to remove all cause of mistrust; but, 
when in a short time after this policy be- 
comes a claim, and the company finds out 
the fraud that was practiced upon it, it is 
clearly incumbent upon the company to 
resist the payment, and if, on having re- 
course to the strong arm of the law, to 
maintain them in their just course, they 
are afterwards compelled to do injury to 
their other policy holders, they thus shift 
the responsibility from their own should- 
ers to those of the court and jury, by 
whose award they are forced to the per- 
petration of an injustice. 

The principal cause of resistance to 
claims may be traced to fraud in making 
the application, to the effects of a course 
of drunkenness and dissipation, and to 
suicide. In each and every case it is the 
duty of the company to stand between the 
policy-holders and fraud, and though out 
of ten cases of this sort seven may be de- 
cided adversely, still the amount of the 
three cases favorably decided, will go far 
‘towards making up for the loss occasion- 
ed by the other seven, without taking into 
consideration the satisfaction of asserting 
and maintaining a principle. 

We should be exceedingly sorry to see 
our companies adopting the pernicious 
practice of paying or compromising fraud- 
ulent claims. If a claim is a fair one, it 
should be paid in full; if not a fair claim, 
it should be resisted, but not compromis- 
ed, as every dollar paid without a just 
cause, or through fear of a lawsuit, be- 
trays on the part of the directors and 
managers, : want of moral courage and 
an unfitness to be placed in charge of such 
a trust as the custody of a life insurance 
business. 

We hope soon to see a truer apprecia- 
tion of life insurance contracts by judges 
and juries, and we cordially endorse the 
efforts of honest companies to protect to 
the utmost of their power the sacred in- 
terests confided to their charge, even if by 
so doing they are compelled to seek the 
protection of the courts.—Philadelphia 
Underwriter. 
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THE TONTINE PLAN. 
BY ELIZUR WRIGHT. 
[From the Insurance Times. ] 

In every life insurance company of large 
extent many policies are held by persons 
of considerable estate, who have no diffi- 
culty in paying the premiums, and who 
would by no means leave their families 
destitute if their claims should not be 
paid when due. Such policies doubtless 
contribute to the strength of the com- 
pany, and it is no reason for refusing to 
insure a man that he is rich enough to do 
without it. A rich man may insure his 
house, why not his life? And especially 
if by so doing he strengthens an institu- 
tion which provides an_ indispensable 
blessing for the man who has no estate 
but his life? 

But if there were only rich men in the 
world, life insurance companies would be 
little better than superfluous, a waste of 
labor. Their true function is to provide a 
substitute for wealth, an estate which a 
poor man can bequeath. They exist par- 
ticularly for rub and go people, whose 
year-ends scarcely more than meet. Such 
people always compose a very large, if 
not the largest, part of the insured. This 
is so true that, notoriously, many of them 
rub and don’t go. Insurance is a great 
blessing to them while they can keep it 
up, and they might keep it up longer if it 
did not cost so much. 

Now, with a distinct view of these two 
sorts of people who take life insurance 
policies, we are prepared to define, un- 
derstand, and appreciate, the powerfully 
and expensively advertised ‘ Tontine 
Plan.” It is a contrivance to facilitate the 
going of the people who can go without 
rubbing, at the expense of the rub-and- 
go people. Its sole and only function is 
to make the richer part of the company 
richer by making the poorer part poorer.. 
It does not introduce into the mechanism 
a single drop of lubricating oil, but it 
takes from the wheels that have too little 
whatever they have, and applies it to those 
that have no lack. It cunningly introdu- 
ces into the body of the policy a bet on 
the persistence of certain annual pay- 
ments, say for ten, fifteen, or twenty 
years, should the party live so long. This 
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little gambling arrangement, where the 
stake in the company’s hands is the legal 
reserve and the surplus, is, of course,a 
safe thing for it. It holds a considerable 
sum of money for which nobody can call 
it to account short of at least ten years.— 
This is a very comfortable thing for the 
company when it happens to be as much 
as it can do to show the legal reserve un- 
der a high pressure of present expenses, 
But it is rich, operates in a palace that 
Midas might envy, and will no doubt have 
the stakes ready to fork oer at the end of 
a decade. How about the parties to the 
little game, by which is meant the Ton- 
tine feature as distinct from the insur- 
ance? 

The losers are, first, those who have 
died in the meantime, and, second, those 
who have lapsed or forfeited their poli- 
cies. The winners are those who have 
survived and kept their policies in foree— 
supposing the company pays them what 
the losers have lost, a supposition which 
calls for a certain amount of faith. The 
losers who have died, have lost by the 
Tontine bet only such surplus as had ac- 
ecrued up to the time of their death. This 
part of the loss, much the smallest, proba- 
bly, for in ten years there are commonly 
many lapses to one death, and surplus is 
always small compared with reserve, falls 
equally on rich and poor. So that the 
game—one loves to call it a 7ittle game—is 
fair enough, as a game, in regard to this 
part of it. The losers who have lapsed, 
have lost both surplus and reserve, as they 
existed at the date of lapse. Thisis what, 
without exactly knowing its amount, they 
bet on their ability to meet ten, fifteen or 
twenty annual payments. Here the bulk 
of the loss is sure to fall on those least 
able to bear it, and the winnings go to 
those who least need them. <As a game of 
long purses against short ones, it can 
hardly be said to be fair. At any rate, the 
average effect must be exactly the reverse 
of the avowed object of the institution.— 
It is as if a temperance society should en- 
deavor to promote its cause by establish- 
ing a liquor saloon under its lecture room, 
or a church should support its minister by 
a lottery. 

Insurance is necessarily, to a certain ex- 
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tent, a game of chance. Its peculiar ben- 
efit arises out of this fact. But the hazard 
should be kept ata minimum. The little 
appended game, called the ‘ Tontine 
Plan,” is wholly extraneous, superfluous 
and unnecessary. It could not possibly 
flourish if the fools were all dead, or near- 
ly all. For that matter, we know that 
highly gullible, but not unworthy people 
so abound, that lotteries and many other 
sorts of gambling could flourish, if only 
legislatures would give sufticient corpor- 
ate facilities. Why they allow their crea- 
tures who are authorized to deal in life 
insurance to entrap the unwary by these 
Tontine Plans, might perhaps become 
known to the public if the advertisement 
of them were not too profitable to admit 
of free discussion in the daily press. 
Boston, July 11, 1872. ° 


LIFE INSURANCE BY THE GOVERN- 
MENT. 

The London Insurance Guardian does 
not believe in the government engaging 
in the business of life insurance, and 
quotes Jules Simon in his celebrated work 
on liberty, concerning the injurious influ- 
ence of the half-million public functiona- 
ries in France on the national character. 
Itsays: ‘The French philosopher winds 
up thus: ‘Public spirit, so necessary to 
liberty, cannot exist ina country in which 
out of every dozen citizens there is a civil 
servant, a sonof a civil servant, and three 
or four candidates for the civil service.— 
There is a decided incompatibility be- 
tween the two ideas—a nation of public 
functionaries and a free nation.” 

“The Gladstone government would do 
well to consider the dictum of the philos- 
opher ere they embark on the troubled 
sea of life assurance on a large scale. The 
State provides churches’ for us—baptizes, 
marries, divorces, and buries us. It has 
dabbled in banking ; the small parcel trade 
it got or is getting through the post-oftice, 
and it wants the whole railway system of 
the country under its control, as well as 
the life assurance and annuity business.— 
We expect to live to see it wash, and 
make, and mend our clothing and our lin- 
en—build, repair, whitewash, and other- 
wise cleanse and alter all our dwellings, 
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and, having left us nothing to do but to 
think, official organs will appear pointing 
out the proper view to take of current 
questions.” 

This has always appeared to us one of 
the principal objections to the undertak- 
ing any such work by our own govern- 
ment. Certain departments of public ser- 
vice, such as the coinage of money, and 
the maintenance of the navy, are of a 
character that private enterprise cannot 
satisfactorily undertake, and it is eminent- 
ly proper that they should devolve on the 
government. The same may be said of 
protecting the people against banking and 
insurance frauds, by official supervisors. 
But the attempt to supplant private enter- 
prise, in any business where such inter- 
ference is not required, is antagonistic to 
the spirit of a free government. Even in 
England the principle of constitutional lib- 
erty is so strong that all such movements 
have been regarded with distrust.—/ns. 
Monitor. 

JUSTICE GRIER. 

The whole bar of the United States 
knew of and honored the commanding in- 
tellectual powers and the great attain- 
ments of the late Justice Grier, of whose 
judicial capacities we now have the addi- 
tional evidence in the beautifully printed 
third volume of his decisions. His fear- 
lessness in the discharge of duty, and his 
ready caustic wit, were as remarkable as 
either his learning or his abilities. An il- 
lustration of both the former occurred not 
long before his death, in a suit that he was 
trying in Pittsburg. Some man had bro’t 
an action against the Pennsylvania Rail- 
road Company, to recover damages for 
personal injuries. The company brought 
several witnesses of entirely good charac- 
ter, to prove that the plaintiff had been 
drinking to excess, and that the accident 
by which the injury was caused, was at- 
tributable to that fact more than to sudden 
stoppage of the train, which was the cause 
that the plaintiff alleged for it. Judge 
Grier told the jury that if they believed 
the defendant’s witnesses, they would 
have to find, as of necessity, in favor of 
the defendant. The jury then went out, 
and in a few minutes brought in a verdict 
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of $5,000 for the plaintiff’ Judge Grier 
looked perfectly composed, and, turning 
to the clerk said, in a strong sharp voice: 
“Clerk, enter that the jury find for 
the plaintiff, and assess the damages at 
$5,000, and that the court sets the verdict 
aside. I will have this jury know that in 
the Circuit Court of the United States for 
the third circuit, it takes thirteen scound- 
rels to cheat. even a railroad company of 
its lawful rights.” Then turning to the 
jury: “Gentlemen of the jury, you are 
discharged for the rest of the term.”— 
Then addressing the marshal: ‘ Never 
let me see the faces of these fellows in 
this court again. Do you hear what I 
say? Never summon one of them again.” 
—Legal Opinion. 

LIFE INSURANCE AND BUSINESS. 

’ The following is taken from an article 
in the Baltimore Underwriter: 

“That the beneficent character of life 
insurance is appreciated by the people of 
this company is attested by the eight hun- 
dred thousand policies now in force for 
the benefit of wives and children and de- 
pendent relatives; but its relations to bu- 
siness, its aid to credit, and its capacity to 
promote trade have never been recogniz- 
ed, or hardly considered. The claims of 
the dependent have been urged as the sole 
motive for life insurance, until it has come 
to be regarded as simply an elemosynary 
institution, and not a business matter.— 
And yet, in the uncertainties of business, 
one would suppose that the prudent busi- 
ness man would look to life insurance as 
a help to credit as well as a sustenance for 
the dependent family. 

When. life insurance shall be recognized 
as a legitimate business, and its ability 
and facility to advance the individual’s 
particular calling, then it will, like fire in- 
surance, be sought after, and the compa- 
nies be relieved of that enormous cost, 
now required to procure business. 

How is this to be brought about? The 
present life rate, as adopted by either 
stock or mutual companies, does not dis- 
criminate sufficiently in the interest of 
trade, nor permit short policies on lives, 
as is the case in fire business: hence, when 
life insurance is presented to the business 
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man, either as a security for his creditors 
or as an aid to his credit, he regards the 
transaction as one maturing after death, 
as “a game at which he must die to win,” 
and not as a matter of business prudence. 
Business men know nothing of life insur- 
ance as a protection to capital, or as a 
means of increasing and establishing cred- 
it; and unfortunately the ordinary solici- 
tor knows too little of business or trade to 
explain how life insurance may be made 
to work to their advantage. When the 
intelligent solicitor shall be able to present 
to the business men of the country the 
manifest advantages which life insurance 
may secure to business as well as to the 
family, and exhibit tables of rates of in- 
surance for risks limited to a short term 
of years, a union of life insurance with 
trade and business may be consummated 
which will promote the former far beyond 
its present gigantic proportions. 

When business men are made to com- 
prehend that a life policy for the benefit 
of creditors is evidence of honesty and 
business forecast which will not fail of its 
reward; when partners are made to un- 
derstand that by a life policy the troubles 
which so often befall co-partnership by 
the death of one of the partners may be 
entirely avoided, life insuranee will be 
recognized as a valued handmaid to trade 
and business. 

The various ramifications of the rela- 
tions between life insurance and the busi- 
ness interests of the country, are too nu- 
merous to be even alluded to in any article 
like this, but they must suggest themselves 
to every business man who reflects intel- 
ligently upon the proposedunion, There 
is no branch of business or trade that may 
not be benefited and promoted by connect- 
ing them with a life policy, and companies 
and solicitors will promote their business 
greatly by studying this relation. 


GOVERNMENT INSURANCE IN GER- 
MANY. 

In some of the small German States and 
in Switzerland, the buildings are compul- 
sorily insured by the government. Every 
building when it is erected is appraised by 
government inspectors, and its value en- 
tered on the books in the Fire Insurance 
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Department branch. Whenever a build. 
ing burns, the damages are assessed by an 
official and the owner reimbursed for his 
loss, based on the valuation previously 
made; this reimbursement must be applied 
to rebuilding. At the end of the year the 
losses paid are assessed on the buildings 
in the shape of an insurance tax, just as 
any other special tax. A rigid inspection 
is maintained and periodical visits made 
by the fire-wardens to see that proper 
precautions against fire are preserved, 
According to the Annual Statement of the 
Canton, of Zurich, for 1870, the value of 
the buildings insured was about $80,000,- 
000, on which the losses and expenses 
were about .12 per cent.— Insurance 
Monitor. 


VITALITY OF LIES—THE BLUE LAWS. 

The vitality of lies is something astound- 
ing. There is the current fiction known 
as the “Connecticut Blue Laws.” These 
so-called laws are purely fictitious. They 
were written and published as a satire on 
the people of Connecticut, and were ab- 
solutely without any other foundation 
than the brain of the practical joker who 
drew them up. The fact that they never 
were enacted, and never were meant to 
be, has been proved scores of times, and 
yet a week seldom passes without some 
allusion to them by men who either be- 
lieve, or affect to believe, them genuine. 
No longer ago than Sunday last, a Catho- 
lic clergyman of this city preached a ser- 
mon in which he quoted from these Blue 
Laws to prove the intolerance of the early 
settlers of Connecticut. Doubtless he be- 
lieves them to be a part of the Connecti- 
cut statute book. He might better have 
quoted Knickerbocker’s New York as a 
varacious history, since the latter does 
contain a little truth, while the “Blue 
Laws” are fictitious from beginning to end. 
—N. Y. Times. 


ITEMS. 


Ir has been noticed that juries are af- 
fected by evidence addressed directly to 
the senses—so much so, at times, that they 
forget whether this evidence had any 
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bearing in that case. Such a case as this 
is that in which Shakespeare proves Jack 
Cade’s identity by making a man testify: 
“Sir, he made a chimney in my father’s 
house, and the bricks are alive this day to 
testify it; therefore deny it not.” Anoth- 
er case is that quoted in “The Amber 
Witch,” in which a poor girl charged with 
witchcraft complained that she was the 
victim of the sheriff, and in proof pointed 
to his nose, which she had scratched in 
the struggle with him while he was try- 
ing to outrage her. The sheriff replied 
that it was his lap-dog that had scratched 
him, and having produced the dog, the 
court was satisfied with the truth of the 
explanation. 


WHEN Mr. John Clerk, (afterwards 
Lord Eldin,) was at the bar, he was re- 
markable for the sang froid with which 
he treated the judges. On one occasion, a 
junior counsel, hearing their lordships 
give judgment against his client, exclaim- 
ed that he was “surprised at such a de- 
cision.” This was construed into a con- 
tempt of court, and he was ordered to at- 
tend at the bar next morning. Fearful of 
the consequences, he consulted his friend, 
John Clerk, who promised to apologize 
for him ina way that would arrest any 
unpleasant result. When the name of the 
delinquent was called, Mr. Clerk, there- 
fore, arose and addressed the solemn tri- 
bunal: ‘I am very sorry, my lords, that 
my young friend has so far forgotten him- 
self as to treat your honorable bench with 
disrespect: he is extremely penitent, and 
you will kindly ascribe his unintentional 
insult to his ignorance. You must see at 
once that it did originate in that. He said 
he was ‘surprised’ at the decision of your 
lordships. Now, if he had not been very 
ignorant of what takes place in this court 
every day—had he known your lordships 
but half so long as I have done, he would 
not be surprised at anything you do.” 


A MYSTERIOUS fire occurred in a bond- 
ed warehouse in New York, which Fire 
Marshal McSpedon decided was the result 
of spontaneous combustion. He found 
hat the fire originated in a case of silk 
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twist packed in a tight case, with two lay- 
ers of thick paper and one layer of oil- 
cloth between the case and the goods, thus 
entirely excluding the air. The goods 
had evidently been packed while in a 
damp condition, and the intense heat of 
the weather favored the chances of spon- 
taneous ignition. The fire having been 
extinguished, this theory was afterwards 
vindicated by the breaking out of a new 
fire in the same case. The marshal says 
that goods packed in a similar manner, 
whether the fabrics be of woolen, cotton, 
hemp or silk, will ignite at any time when 
the atmosphere favors. 


W. H. Finca has been appointed Ex- 
aminer of Corporations, by the Secretary 
of State of North Carolina. This appoint- 
ment virtually makes Mr. Finch, Superin- 
tendent of Insurance for that State, with 
power to investigate the affairs of every 
insurance company doing business in the 
State. 

THE Life Association has reinsured 
The Policy-holders and Tontine Assur- 
ance Society of Charleston, S. C., and the 
Empire Life Insurance Company of Wat- 
ertown New York. 


Gov. BROwN has appointed Miles Selis 
Superintendent of the Insurance Depart- 
ment of Missouri, for the unexpired term 
of Hon. Wyllys King, deceased. 


By the revised tariff law passed at the 
last session of Congress, no revenue 
stamps are to be required, after the first 
of October next, upon any papers except 
the two cent stamps on checks, sight 
drafts, and money orders. This relieves 
all policies, renewals, and other insurance 
contracts from the revenue stamps hereto- 
fore required. 


CHARLES A. WAILES has been appoint- 
ed Insurance Commissioner of Maryland. 


THE Hope Mutual Life Insurance Com- 
pany has re-insured the business of the 
Craftsmens, and the latter company goes 
out of business, 
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CURRENT TOPICS. 


—A dividend of 10 per cent. has been 
declared on the adjusted policy claims in 
the Albert Life Company. 


—A curious suit was recently tried at 
Ellsworth, Maine. It was upon a prom- 
issory note. The defense was that the 
note was one that was written for practice, 
as the defendant and his brothers were 
one evening studying “partial payments.” 
One of the notes was made payable to an 
old man, who happened to be in the room. 
Nothing was heard of it for several years. 
The old man died, and the note was pre- 
sented for payment by one, who claimed 
he purchased it for a valuable considera- 
tion. The defendant, luckily for him, was 
able to prove his non-age at the date of the 
note, and thus got clear. 


—The Supreme Court of Chicago has 
decided that the stockholders of the Re- 
public Fire Ins. Co. are liable for their 
unpaid stock. 

—The Spectator, speaking of the twen- 
ty life insurance companies that have re- 
tired from business during the past two 
years, says: “The best computation we 
can now make clearly shows that during 
their latter life, these companies, struck 
with death though they were, issued pol- 
icies at the rate of 23,000 a year, insuring 
at least $55,000,000 in risks. Will any one 
deny that the inventing of such a business 
as this was not an auspicious fact?” 


—Constantinople has been visited by 
* another fire, which destroyed more than 
1,000 houses. 


—The new insurance law of Virgina 
taxes companies from other States a li- 
cense of $300 per annum, and a tax of one 
and one-half per cent. on the gross pre- 
mium receipts in excess of $300. 


—A ship loaded with coolies was lost, 
and the owners brought suit in an English 
court for their passage money. The court 
held that the term freight in the policy 
did not cover the loss. 






—Erastus Lyman has resigned his office 
as president of the Knickerbocker Life 
Insurance Company. 


—55a 
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Topics. 


—Edwin W. Bryant, Esq., has accepted 
the appointment of actuary of the Life 
Association. 

—Atarecent meeting of the Dunkers 
or German Baptists, as they are some- 
times call, at Smithville, Ohio, the body 
discussed the question, “‘ What shall be 
done with a brother who gets his life in- 
sured and insists that there is no wrong 
in it, and refuses to withdraw his policy ” 
The committee to whom the question was 
referred, answered: “Bear with him 
until the annual meeting decides.” 


—Down in Arkansas a man was lately 
sentenced to be hanged, but all the car- 
penters in the neighborhood refused to 
build the scaffold. As the condemned 
man was himself a carpenter by trade, 
the sheriff tried to induce him to put up 
the gallows, but he steadfastly declared 
he’d be hanged if he did. 


—The School of Law in Boston Univer- 
sity has been organized, and the lectures 
will begin next October. 


—In all policies of life insurance these, 
among a host of other questions, occur: 
“Age of father, if living?” “Age of 
mother, if living ?? A man in the coun- 
try who filled up an application made his 
father’s age, if living, 120 years, and his 
mother’s 102. The agent was amazed at 
this showing, and fancied he had got an 
excellent subject; but, feeling somewhat 
dubious, remarked that the man came of 
a very long-living family. ‘‘Oh! you see, 
sir,’ replied the applicant, “ my parents 
died many years ago; but ‘if living’ 
would be aged as there putdown.” “Oh! 
I see,” said the agent. 


—The Northwestern Review, in speak- 
ing of the Andes, makes the following re- 
marks in regard to Mr. Bennett: 

‘Mr. Bennett’s fall from his high posi- 
tion—a fall which we think can be only 
temporary—elicits much sympathy at the 
hands of his fellow-underwriters, espec- 
ially in the West. Noman inthe country 
occupied a position in insurance circles 
which seemed to combine in itself the ele- 
ements of grandeur and peril so fully as 
did Mr. Bennett. To no other underwri- 
ter did the achievement of success seem 
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to present itself so forcibly, as the one 
condition of the maintenance of his good 
name, as to him. Unfortunately, his 
hopes have been fustrated and his calcu- 
lations rendered futile. But the record of 
the “ Andes,” under his direction, even 
though it never recovers from its present 
disaster, can never rightly be regarded as 
being inglorious. No other company in 
the world’s history was ever called upon 
to pay in losses in a single fire a mil- 
lion of dollars before it was two years 
old. The tremendous demand upon its 
resources caused by the great conflagra- 
tion in this city, met with aready and full 
response, and the “ Andes” justly receiv- 
ed the plaudits and admiration of think- 
ing men all over the country. To that 
calamity, however, may be attributed 
principally, we think, the condition of the 
“Andes” to-day. The serious losses 
which it has since sustained have at last 
proved too much for it to bear, and its 
magnificent inception, marvelous growth, 
praiseworthy fortitude, and sad decline, 
are now all before the country. We do 
not wish to say aught harsh about it, or 
its remarkable originator, Mr. Bennet.— 
Of the latter we may safely say that he 
will come up again as certain as he lives. 


—The ex-Emperor Napoleon has been 
sued for breach of contract by the pub- 
lishers of his work on Julius Cesar. The 
case will be tried before the first chamber 
of the civil tribunal at the next term. 

—The cause of life insurance has lost a 
valued and trusted officer in the death of 
George W. Sargent, deputy commissioner 
of Massachusetts. He had been for some 
months in failing health. He is succeed- 
ed by Stephen H. Rhodes, of Taunton. 


—An exchange gives the substance of 
the verdict of a recent coroner’s jury ona 
man who died in a state of inebriation :— 
“‘ Death by hanging—round a rum-shop.” 


—By an act passed at the late session of 
Congress, all invalid pensioners who re- 
ceive fifteen,twenty and twenty-five dollars 
per month, under the act of June 6, 1866, 
are now entitled to eighteen, twenty-four 
and thirty-one and a quarter dollars re- 
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spectively, from the 4th of June, 1872. 
They may obtain this increase without 
formal application, or the intervention of 
an attorney. A letter, inclosing the pen- 
sion certificate, and addressed to the Hon. 
Commissioner of Pensions, Washington, 
D. C., will be sufficient presentation of the 
claim for increase. 


—Quite recently, a coroner’s jury in 
Connectieut, were deliberating over the 
body of a man whose predeliction for 
strong drink had brought him to a quies- 
cent state, and they had just concluded to 
bring in a verdict of “delirium tremens,” 
when the supposed defunct rose to a semi- 
recumbent posture and exclaimed, “‘Here 
is one of your jury as votes ‘No’.” 


—The Philadelphia Underwriter, in 
speaking of the American Insurance 
Company, says: 

“The management of the American is 
in the keeping of officials than whom none 
are more competent. It is presided over 
by H. Z. Culver, as President, with a di- 
rectorate of highly esteemed business 
men; but to the extraordinary ability, en- 
ergy, foresight, quick discernment and 
decision of its Secretery, Chas. L. Currier, 
Esq., is due the success which has so far 
attended the company. We unhesitating- 
ly record the American Insurance Com- 
pany of Chicago as an institution in its pe- 
culiar sphere having no equal—a company 
entitled to the respect and fullest confi- 
dence of the insuring community.” 


—The happy stockholders of the Man¢ 
hattan Life have been in luck for the past 
few years: 





Cash dividends, 1869,- - - - $58,000 
“interest, 1869,-  - - = 7,000: 
“ dividends, 1870,- - - + 48,000 
“interest, 1870,- - - - 7,000 
“ dividends, 1871,- - - - 43,000. 
“ interest, 1871,-  - - = 7,000 

$170,000 


Only 57 per cent. The stock is $100,- 
000. 

The most profitable underwriting we 
have lately seen is that of the Manhattan. 
Life.— West. Ins. Review. 








